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These Defendants, Katie Farnan, Ryan Welsh, Mark Van Akkeren and Sarah Dawn
Haynes, are sued for their parts in creating or circulating what the Complaint calls the “BPO
Letter.” Accordingly, these Defendants will refer to themselves collectively as the “BPO
Defendants.” The BPO Defendants, through their counsel, respectfully move this honorable
Court to dismiss the Complaint against them with prejudice, pursuant to C.R.S. § 13-201101(3)(a).
The undersigned has conferred with Stanley Garnett, Esq., Plaintiff’s counsel, as required
by §1-22 of C.R.C.P.121. Mr. Garnett is not prepared make a determination of Plaintiffs position
on the motion until counsel and client have the opportunity to analyze the motion and make an
informed decision. The undersign and their clients are willing to undertake continued conferral
but not willing to delay the filing of this action for that purpose, Accordingly, this motion should
be deemed opposed, at least for the time being.
In support of this Motion, the BPO Defendants state as follows:
INTRODUCTION
This is a Strategic Lawsuit Against Public Participation (“SLAPP”), 1 pure and simple:
not only is it meritless, but its aim is to chill free speech by citizens who oppose the Plaintiff,
Steven Rosenblum (“Rosenblum”), as a candidate in the Boulder City Council election to be held
November 2, 2021. Rosenblum is a well-known activist in Boulder who supports Boulder’s ban
on camping on public property and vigorous enforcement of that ordinance against unhoused
individuals. Rosenblum filed this lawsuit against the BPO Defendants because they had the
audacity to circulate Rosenblum’s own, private and ugly, statements about Boulder’s unhoused
community during an election where he publicly claims to support a compassionate response to
1

See George W. Pring, SLAPPs: Strategic Lawsuits Against Public Participation, 7 Pace Envtl.
L. Rev. 3 (1989).

homelessness in Boulder. As a matter of law, calling out a candidate’s hypocrisies during an
election, using his own statements, is not defamation. For anyone with a passing knowledge of
the law, it is crystal clear that this litigation’s true objective is not to obtain monetary
compensation for any actual injury to Rosenblum’s reputation but instead to harass and silence
persons who challenge his fitness for office based on his own statements and those of his
political allies.
This case is a rarity, if not unique, in that it was filed on September 22, 2021, barely more
than a month before the election, when voter choices will likely suggest the presence (or
absence) of reputation damages, and without seeking injunctive relief. None of the BPO
Defendants has been served as of today, twenty-three days after the suit was filed. When the
facts are given a minimal level of scrutiny, it is clear that Rosenblum’s purpose is to use this
Court as a platform from which to discourage traditional participation by citizens in an election
campaign and place official imprimatur on his candidacy.
Ultimately, this lawsuit is the “poster child” of the type of vexatious and speech-chilling
litigation that Colorado’s new anti-SLAPP law was enacted to address. 2 For the reasons set forth
below, the BPO Defendants call upon the Court to implement Colorado’s recently-enacted
legislative scheme to rid both this Court and the BPO Defendants of the scourge of this patently
meritless and vexatious litigation. Accordingly, this Special Motion to Dismiss asks the Court to
terminate this action expeditiously.
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On June 30, 2019, Governor Jared Polis signed into law House Bill 19-1324, entitled “Strategic
Lawsuits Against Public Participation – Concerning Motions to Dismiss Certain Civil Actions
Involving Constitutional Rights.” Modeled after and virtually identical to California’s antiSLAPP statute, the new law declared, “it is in the public interest to encourage continued
participation in matters of public significance and . . . this participation should not be chilled
through abuse of the judicial process.” C.R.S. § 13-20-1101(1).
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STATEMENT OF UNDISPUTED MATERIAL FACTS
1.

The plight of persons experiencing homelessness and public issues of how to

address the problems of persons who are unable to sleep indoors and must occupy outdoor public
space to live has for years been front-and-center not only in Boulder, but in cities throughout
Colorado and the nation. See Compl. ¶ 3
2.

Rosenblum is a candidate for a seat on the Boulder City Council in the election to

be held November 2, 2021, who has actively embraced the issue of homelessness and speaks in
favor of enforcing Boulder’s ban on camping is public spaces. Id. ¶¶ 17-18, 19-21. He appeared
at a candidate forum in July and formally announced his candidacy on August 3, 2021. Id. ¶¶ 57,
63. Rosenblum is an active member of and a “driving force” behind Safer Boulder, a political
action group of persons who share Rosenblum’s views. Id. ¶ 6; Farnan Decl. ¶ 5.
3.

The Boulder Progressives Organization (“BPO”) is an informally associated

political action group that opposes Rosenblum’s positions on issues of homelessness. Welsh
Decl. ¶ 3. Each of these Defendants is or has been a member of BPO. Compl. ¶¶ 17-18, 20-21.
Rosenblum has been publicly vocal in disagreeing with BPO’s views. Id. ¶¶ 4, 106.
4.

In September of 2020, an unidentified actor, defendant John Doe, who had access

to a “Slack channel” 3 of communications among members of Safer Boulder, including
Rosenblum, posted them with related commentary to a web site styled, “Safer Leaks Blog”
(“SLB”). Id. The SLB contained genuine communications among Safer Boulder members that
cruelly dehumanized unhoused individuals. The Blog also contained similar communications
from a Reddit 4 account under the username, /u/AurochForDinner, that the SLB attributed to
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A “Slack channel” is a digital application similar to a list-serve that facilitates communications
among groups such as Safer Boulder.
4
Reddit is a social networking website.
4

Rosenblum (the “Reddit Posts”) but were not made by him; these were deleted from the SLB on
August 17. 2021. Id. ¶¶ 6-7, 36-45
5.

BPO became aware of the SLB and believed it reflected attitudes and views of

Safer Boulder participants, including Rosenblum, that should enjoy no place in Boulder politics
and belied Safer Boulder’s claims of benign intentions toward unhoused individuals. See Farnan
Decl. ¶¶ 6-7. On August 11, 2021, BPO created and circulated an email communication
(designated in the Complaint as the “BPO Letter”). In this communication, the authors
reproduced and commented upon posts by Safer Boulder Slack channel participants including
Rosenblum. The BPO letter was also published in the form of a “blog” on the BPO web site.
Compl. ¶ 108. The Complaint does not allege that any of the posts reproduced from the Safer
boulder Slack channel are anything but genuine and tacitly admits they are. Id. ¶¶ 109, 111. In a
candidate forum organized by another public participation group in July of 2021, Rosenblum
denied the Reddit Posts were his, but, as to the other Slack chat, declared, “I stand by them
would say them again.” See Farnan Decl. ¶ 10. A complete copy of the BPO Letter is submitted
(Farnan Decl. Ex. A) and attached as Appendix I.
6.

The BPO Letter did not reproduce any of the misattributed Reddit Posts then

contained in the SLB. To inform readers of its source, the Letter contained a hyperlink to the
SLB. See Farnan Dec. ¶ 9-11. Unable to strip the mis-attributed Reddit Posts, the BPO Letter
admonished readers, “It’s important to note that the site linked above contains some screenshots
from a Reddit account that Boulder Progressives agrees is not Steven Rosenblum.” Compl. ¶
124; Farnan Decl. ¶ 11; Appx. I at p. 7. On August 17, 2021, the falsely attributed Reddit Posts
were deleted form the SLB and thus no longer available by activating the BPO Letter link.
Compl. ¶ 107.
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7.

These Defendants’ alleged acts of defamation are limited to their roles in creating

and/or circulating the BPO Letter in opposition to Rosenblum’s candidacy. They had nothing to
do with the alleged false social media account or website for Rosenblum, nor participation in any
conspiracy to commit any tort. See Farnan Decl. ¶ 14; Van Akkeren Decl. ¶ 5; Welsh Decl. ¶ 6;
Haynes Decl. ¶ 9.
8.

Rosenblum alleges the BOP letter repeated “the worst Slack messages” —

admittedly posted by “other Safer Boulder members” (Compl. ¶ 109, 111) -- and “attempts to
unfairly associate” him with these messages “through his mere affiliation with Safer Boulder.”
Compl. Id. ¶¶ 109-110. However, the BPO letter makes clear these messages were made by
persons other than Rosenblum, and even reproduces each message that clearly identifies its
author as a person other than Rosenblum. Id. ¶¶ 110-111; Farnan Decl. ¶8. There is no allegation
that Rosenblum ever Slack-chatted any “push back” to these messages.
9.

Rosenblum alleges that the BPO Letter “mischaracterizes and selectively edits”

two of his posts to the Safer Boulder Slack channel. See Compl. ¶¶ 113-118. However, each of
the two posts was accurately reproduced in the BPO letter, which belies any claim of mischaracterization. See Appendix I at pp. 2, 9.
10.

Each of the BPO Defendants has submitted his or her Declaration demonstrating

loyalty to the truth and absence of any actionable communications. See Farnan Decl. ¶¶8-13;
Van Akkeren Decl. ¶¶3-4; Welsh Decl. ¶¶ 4-5; Haynes Decl. ¶¶ 6-8.
ARGUMENT
I.

The only potential claim against the BPO Defendants is for defamation based on
publication of the BPO Letter.
The only claim alleged against the BPO Defendants is for “Civil Conspiracy” based on

two allegedly unlawful acts: “(i) wrongful misappropriation of Rosenblum’s name and likeness
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and (ii) defamation. Compl. ¶ 187.
The Complaint alleges no basis for finding the BPO Defendants adopted as their goal or
participated in any of the alleged misappropriations of Rosenblum’s name or likeness, see Colo.
Civ. Jury Instr. Ch. 27:1 (2021), and their Declarations show they did neither. Rosenblum cannot
prove otherwise. Accordingly, this Motion will address only the tort of defamation.
II.

This lawsuit is subject to a special motion to dismiss under Colorado’s anti-SLAPP
statute.
Colorado’s recently enacted anti-SLAPP statute, like the California Act upon which it

was modeled, 5 provides a mechanism “to dismiss meritless lawsuits designed to chill the
defendant’s free speech rights at the earliest stage of the case,” Kunysz v. Sandler, 53 Cal.
Rptr.3d 779, 781 (Cal. App. 2007), and is “designed to nip SLAPP litigation in the bud[.]” Braun
v. Chronicle Publ’g Co., 61 Cal. Rptr. 2d 58, 61 (Cal. App.1997). 6
Upon filing an anti-SLAPP motion, discovery is stayed. C.R.S. §13-20-1101. The antiSLAPP motion must be scheduled for a hearing to occur not more than 28 days after the motion

5

The text of Colorado’s law is verbatim the same as California’s with one insignificant
exception: California requires a plaintiff to show a “probability” of prevailing on her claims to
withstand an anti-SLAPP motion, whereas Colorado requires a showing of “a reasonable
likelihood” of prevailing. Compare Cal. Civ. P. § 425.16 with C.R.S. § 13-20-1101. The Court
will find that in virtually any dictionary, the word, “probable” is the first synonym offered for the
word, “likely,” and vice versa. Because the two statutes are practically identical, case law
applying and interpreting California’s statute has strong persuasive force in construing
Colorado’s Act. See e.g., Pueblo Bancorporation v. Lindoe, Inc., 63 P.3d 353, 364 (Colo. 2003)
(“The interpretation of other states is especially persuasive” because “the language of the
Colorado statute . . . is nearly identical to the language of [other] statutes around the country.”);
cf. Faris v. Rothenberg, 648 P.2d 1089, 1091 n.1 (Colo. 1982) (“Fed.R.Civ.P. 63 is identical to
C.R.C.P. 63. Thus, federal cases and authorities interpreting the federal rule are highly
persuasive.”).
6
Prior to the passage of Colorado’s anti-SLAPP Act, Colorado courts have repeatedly
recognized that “[b]ecause the threat of protracted litigation could have a chilling effect upon
constitutionally protected rights of free speech, prompt resolution of defamation actions, by
summary judgment or motion to dismiss, is appropriate.” SG Interests I, Ltd. v. Kolbenschlag,
452 P.3d 1, 6 (Colo. App. 2019) (emphasis added); Fry v. Lee, 408 P.3d 843, 849 Colo. App.
2013) (same); Barnett v. Denver Publ’g Co., 36 P.3d 145, 147 (Colo. App. 2001) (same).
7

is served. C.R.S. § 1101(5). If the motion succeeds, the case is dismissed with prejudice and the
defendant is awarded his or her reasonable attorney fees and costs. C.R.S. § 13-20-1101(4)(a). If
the motion is denied, the denial is subject to an immediate interlocutory appeal. C.R.S.§ 1101(7).
Under the statute, any “cause of action . . . arising from any act . . . in furtherance of the
person’s right of petition or free speech . . . in connection with a public issue shall be subject to a
special motion to strike, unless the court determines that the plaintiff has established that there is
a reasonable likelihood that the plaintiff will prevail on the claim.” C.R.S. § 13-20-1101(3)(a).
The law applies to “all kinds of claims” that arise from expressive activities, Jarrow Formulas,
Inc. v. LaMarche, 74 P.3d 737, 744 (Cal. 2003) (quoting Navellier v. Sletten, 52 P.3d 703, 71112 (Cal. 2002)), because the “focus is not the form of the plaintiff’s cause of action but, rather,
the defendant’s activity[.]” Navellier, 52 P.3d at 711-12. As such, courts have routinely applied
the statute to strike claims like those asserted by Rosenblum here. See e.g., Briggs v. Eden
Council for Hope & Opportunity, 969 P.2d 564, 569 (Cal. 1999) (defamation); ComputerXpress,
Inc. v. Jackson, 113 Cal. Rptr. 2d 265 (Cal. App. 2001) (trade libel).
There is “a two-step process for determining whether an action should be stricken.”
(Varian Med. Sys., Inc. v. Delfino, 106 P.3d 958, 966 (Cal. 2005). First, the defendant must make
a prima facie showing that the plaintiff’s claims arise “from any act . . . in furtherance of the
person’s right of petition or free speech . . . in connection with a public issue.” See C.R.S.§ 1320-1101(3)(a). Second, once the defendant does so, the burden shifts to the plaintiff to
“establish[] that there is a reasonable likelihood that [he] will prevail” on each of his claims. Id.
The defendant is not required to prove the plaintiff’s bad motive in bringing the action. Equilon
Enterprises v. Consumers Cause, Inc., 52 P.3d 685, 688-694 (Cal. 2002).
Importantly, Rosenblum’s showing must be made with admissible evidence, see Finton
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Constr., Inc. v. Bidna & Keys, APLC, 190 Cal. Rptr. 3d 1, 10 (Cal. App.2015), and his proof
must defeat any privilege or defense available to the BPO Defendants. See Kashian v. Harriman,
120 Cal. Rptr. 2d 576, 603-604 (Cal. App. 2002); Traditional Cat Ass’n, Inc. v. Gilbreath, 13
Cal. Rptr. 3d 353, 357 (Cal. App. 2004) (holding that the Anti-SLAPP law “contemplates
consideration of the substantive merits of…all available defenses…including but not limited to
constitutional defenses.”).
a. Rosenblum’s claims against the BPO Defendants are subject to the anti-SLAPP
statute because they arise from their acts in furtherance of their free speech
rights.
The determination whether a defendant has met her or his burden of showing that the
anti-SLAPP statute applies, in a case involving speech uttered other than in an official
proceeding, triggers another two-part inquiry: First, the defendant must show that its actions
were in furtherance of the defendant’s right of free speech. Tamkin v. CBS Broad., Inc., 122 Cal.
Rptr. 3d 264, 271 (Cal. App.2011). The statute defines four non-exclusive categories of acts that
are “in furtherance of” free speech, including “any written or oral statement or writing made in a
public forum in connection with an issue of public interest,” and “any other conduct in
furtherance of the exercise of the constitutional right . . . of free speech . . .” C.R.S. § 13-201101(2)(a). Second, the defendant must show that the speech at issue was in connection with an
“issue of public interest[.]” Id.; Tamkin, 122 Cal. Rptr.3d at 271.
As to the first prong, there is no question that BPO Defendants publication of the BPO
Letter that forms the basis for Rosenblum’s claims against them was public speech in furtherance
of the free speech rights. The BPO Letter was made available to the public on the internet and
published widely. Compl. ¶106; Packingham v. North Carolina, 137 S. Ct. 1730, 1735 (2017)
(“While in the past there may have been difficulty in identifying the most important places (in a
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spatial sense) for the exchange of views, today the answer is clear: It is cyberspace—the vast
democratic forums of the Internet in general and social media in particular.”) (cleaned up).
The second prong is also undisputed as the BPO Letter addressed the merits of
Rosenblum’s candidacy for public office and the issues on which he has advocated in his
campaign (retention and enforcement of Boulder’s camping ban). Discussion of these topics was
plainly “in connection with a public issue or an issue of public interest.” C.R.S. § 13-201101(2)(a). The merits of Rosenblum’s platform and his fitness for office are unquestionably
matters of genuine and legitimate public interest. Speech relating to Rosenblum’s fitness for
office amply clears the public issue bar given that “the issue need not be ‘significant;’” “it is
enough that it is one in which the public takes an interest.” Nygard, Inc. v. Uusi-Kerttula, 72 Cal.
Rptr. 3d 210, 220 (Cal. App. 2008); Snyder v. Phelps, 562 U.S. 443, 453 (2011) (holding that
“[s]peech deals with matters of public concern when it can ‘be fairly considered as relating to
any matter of political, social, or other concern to the community,’ or when it ‘is a subject of
legitimate news interest; that is, a subject of general interest and of value and concern to the
public’” (cleaned up)).
Rosenblum asserts the BPO Letter crosses a forbidden line between “attacking
Rosenblum’s policy platform and attack[ing] him personally.” Compl. ¶ 122. For over 50 years,
that notion has been soundly rejected by the United States Supreme Court. See Monitor Patriot
Co. v. Roy, 401 U.S. 265 (1971). For example, Monitor concerned a New Hampshire Democratic
primary election of candidates for the U.S. Senate during which a local newspaper falsely
characterized candidate Roy as having been a “former small-time bootlegger” early in his adult
life. Id. at 266. The Court roundly rejected Roy’s claim that such an allegation triggered no
enhanced constitutional burden of proof because it was irrelevant to his fitness for office:
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The principle activity of a candidate in our political system…consists of putting
before the voters every conceivable aspect of his public and private life that he
thinks may lead the electorate to gain a good impression of him….[T]he candidate
who vaunts his spotless record and sterling integrity cannot convincingly cry
“Foul!” when an opponent or an industrious reporter attempts to demonstrate the
contrary…
Given the realities of our political life, it is by no means easy to see what statements
about a candidate might be altogether without relevance to his fitness for the office
he seeks.
Id. at 274-275.
Although the BPO defendants see no incivility in the BPO Letter, they would agree
civility is laudable goal in public discourse. But enforcing civility in speech on public issues is a
function the First Amendment bars the government from engaging in, and the courts are included
in this protection. See Snyder, 652 U.S. at 448, 454 ; Cohen v. California, 403 U.S. 15, 25 (1971)
(holding that “the State has no right to cleanse public debate to the point where it is
grammatically palatable to the most squeamish among us”); Rankin v. McPherson, 483 U.S. 378,
387 (1987) (holding that “inappropriate or controversial character of a statement is irrelevant to
the question whether it deals with a matter of public concern”).
b. Rosenblum bears the burden of demonstrating a high likelihood of success.
Having satisfied their burden of establishing that Colorado’s anti-SLAPP Act applies to
Rosenblum’s claims, the burden shifts Rosenblum to make the requisite showing that there is a
reasonable likelihood he will succeed on those claims. See C.R.S. § 13-20-1101(3)(a).
Rosenblum’s burden is a substantial one: “to satisfy [his] burden under the second prong of the
anti-SLAPP statute, it is not sufficient that [plaintiff’s] complaint survive a demurrer” or motion
to dismiss. DuPont Merck Pharm. v. Super. Ct., 92 Cal. Rptr. 2d at 755, 759 (Cal. App. 2000).
Rosenblum cannot rely on the allegations in his complaint, nor can a court accept those
allegations. Church of Scientology of Cal. v. Wollersheim, 49 Cal Rptr 2d 620, 637-638 (Cal.
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App.1996). Instead, Rosenblum must adduce “competent, admissible evidence” showing that he
has a legally sufficient claim. Mindys Cosmetics v. Dakar, 611 F.3d 590, 599 (9th Cir. 2010)
(citation omitted).
When the First Amendment, or its Colorado analogue, imposes additional proof upon a
common law tort, that constitutionally required showing must be made with “convincing clarity.”
New York Times v. Sullivan, 376 U.S 254, 285-86 (1964); Diversified Management, Inc. v. The
Denver Post, Inc., 653 P.2d 1103, 1109 (Colo. 1981) (holding that the “convincing clarity”
showing is also required under Art. II §10 of the Colorado Constitution); Colo. Civ. Jury Instr.
Ch. 22, Intro. Note ¶ 3 (2021) (noting that the First Amendment “requires clear and convincing
proof on all issue[s] of constitutional significance.”). Colorado and federal courts hold that
“convincing clarity” equates to the burden of proving one’s case by “clear and convincing
evidence.” Di Leo v. Koltnow, 613 P.2d 318, 323 (Colo. 1980); Anderson v. Liberty Lobby, 466
U.S. 485, 510-11 (1984). And the “clear and convincing” burden must be applied in testing
Rosenblum’s burden of proof under either the Anti-SLAPP law or Rule 56. See Anderson, 477
U.S. at 255; Di Leo, 613 P.2d at 323 (holding that the “clear and convincing burden applies
equally at the summary judgment stage”); Conroy v. Spitzer, 83 Cal. Rptr. 2d 443, 447 (Cal.
App. 1999) (holding that, in addressing whether the plaintiff has demonstrated a prima facie case
under the anti-SLAPP law, “we bear in mind the higher clear and convincing standard of proof”).
In applying the anti-SLAPP law, the clear and convincing burden requires the plaintiff to make a
prima facie showing of facts demonstrating a “high probability” of success on issues subject to
that burden. Reed v. Gallagher, 204 Cal. Rptr. 3d 178,193 (Cal. App. 2016). The Colorado AntiSLAPP law has been applied in this way by a Colorado District Judge. See Daleiden v. Ginde,
Case No. 19-CV-31764, Jefferson County District Court, Sept. 1. 2021, copy attached as
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Appendix II. As demonstrated below, Rosenblum cannot meet this high burden.
III.

Rosenblum cannot show a high probability of success that any of the BPO
Defendants uttered a false and defamatory statement of fact.
In Sullivan, the Supreme Court held that the First Amendment, made applicable to the

states by the Fourteenth Amendment, prohibits a public official from recovering in tort for
defamation relating to his conduct in or fitness for office “unless he proves the statement was
made with ‘actual malice’—that is, with knowledge that it was false or with reckless disregard
for whether it was false or not.” 376 U.S. at 279-80. This constitutional privilege was premised
on our “profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide open” along with acknowledgements that such debate will
necessarily include “vehement, caustic, and sometimes unpleasantly sharp attacks” and that
erroneous statements are “inevitable” in discussion of public affairs. Id. at 270-72, 276. In
Monitor Patriot Co.v. Roy, the Court held that candidates for election to public office are
“public officials” for purposes of Sullivan. 401 U.S. at 265.
Inherent in the Sullivan opinion is that “[b]efore the test of reckless of knowing falsity
can be met, there must a false statement of fact” as opposed to a mere expression of opinion.
Letter Carriers v. Austin, 418 U.S. 264, 284 (1974); see Milkovich v. Lorain Journal Co., 497
U.S. 1, 20-21 (1990) (holding that “a statement of opinion relating to matters of public concern
which does not contain a provably false factual connotation will receive full constitutional
protection”). Simply put, a writer or speaker may not be held liable for a statement of opinion on
a matter of public concern. Keohane v. Stuart, 882 P.2d 1293, 1298-99 (Colo. 1994); NBC
Subsidiary (KCNC-TV), Inc. v Living Will Ctr., 879 P.2d 6, 11 (Colo. 1994).
Importantly, whether a statement contained in a publication is actionable as a statement
of fact is a question of law. See Living Will Ctr., 879 P.2d at 11; Bucher v. Roberts, 595 P.2d
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239, 241 (Colo. 1979) (“Whether a particular statement constitutes fact or opinion is a question
of law.”); Colo. Civ. Jury Instr. Ch. 22:21 (2021).
a. The BPO Defendants’ statements outlined in the Complaint are statements of
opinion, not fact.
As the Colorado Supreme Court explicated in Keohane, a statement is constitutionally
privileged if the statement is either (1) not susceptible of being proven true or false, i.e., it is not
verifiable as a statement of fact, or (2) one that reasonable people would not conclude to be an
assertion of actual fact. 882 P.2d at 1299. In making these determinations, a court must be guided
by the following contextual considerations: (1) how the assertion is phrased and whether it is
factually disprovable; (2) the context of the entire statement and whether it indicates the facts on
which the opinion is based; and (3) the social context surrounding the assertion, including the
medium through which the information is disseminated and the audience to whom the statement
is directed. Id. In this regard, use of phrasing that is exaggerated, speculative, imprecise or
hyperbolic is an important indicator that a statement is not reasonably to be interpreted as an
assertion of fact. Greenbelt Coop. Publ’g Ass’n v. Bresler, 398 U.S. 6, 13-14 (1970).
Further, when the underlying factual premise for a statement is disclosed in a publication,
there can be no liability for a defamatory characterization or commentary on those disclosed
facts. Living Will Ctr., 879 P.2d at 12 (describing the plaintiff’s product as a “scam” held
protected opinion based on disclosed facts concerning the product and its pricing); Partington v.
Bugliosi, 56 F.3d 1147, 1153 (9th Cir. 1995) (same); Wilkow v. Forbes, Inc., 241 F.3d 552, 555
(7th Cir. 2001) (same); RESTATEMENT [SECOND]OF TORTS § 566 cmt. b (noting that there is
protection for opinion where “the maker of the comment states the facts on which he bases his
opinion of the plaintiff and then expresses a comment as to the plaintiff’s conduct, qualifications
or character”) (emphasis added).
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When predicate facts are disclosed, readers or viewers of the BPO Defendants’
statements are “unlikely to construe the statements as insinuating the existence of additional,
undisclosed facts.” Standing Committee on Discipline v. Yagman, 55 F.3d 1430, 1439 (9th Cir.
1995). Importantly, when an interpretation of another’s word is specifically tied to another’s
words, “that interpretation does not present a verifiable issue of fact that can be actionable in
defamation.” Moldea v. N. Y. Times Co., 22 F.3d 310, 313 (D.C. Cir.), cert. denied 513 U.S. 875
(1994). With Rosenblum’s words right in front of her, the reader is able to accept or reject the
BPO Defendants’ interpretation.
b. The BPO Defendants’ opinions are particularly protected because of the context
in which they were made: a heated election.
Before examining the language and textual context of the statements in issue, the Court
should consider their surrounding social context. They occurred in the midst of a heated election
campaign studded with exchanges between groups of vocal participants in the heated controversy
over homeless encampments. The statements in the BPO Letter that Rosenblum challenges were
those of partisans delivered in animated tones and strong rhetoric. See Letter Carriers, 418 U.S
at 284-85 (noting that rhetoric not likely to be taken literally in the context of a labor dispute);
Information Control Corp. v. Genesis One Computer Corp., 611 F.2d 781, 784 (9th Cir. 1980)
(“[E]ven apparent statements of fact may assume the character of statements of opinion, and thus
be privileged, when made in public debate, heated labor dispute, or other circumstances in which
an ‘audience may anticipate efforts by the parties to persuade others to their positions by use of
epithets, fiery rhetoric or hyperbole . . . .’”) (citations omitted), cited with approval in Burns v.
McGraw-Hill Broadcasting Corp, 659 P.2d 1351, 1360 (Colo. 1983); see also Arrington v.
Palmer, 971 P.2d 668, 671 (Colo. App. 1998) (holding that political speech during an election is
especially likely to be treated as opinion); Lane v. Arkansas Valley Pub. Co, 675 P.2d 747, 751-
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52 (Colo. App. 1983) (holding that speech falsely but satirically attributed to candidate was not
actionable when uttered during “intense political debate” preceding an election contest).
Speech uttered during an election campaign receives enhanced protection not only
because the audience anticipates spin and hyperbole, 7 but also because of the role of campaign
speech in the democratic process. See Sweeney v Patterson, 128 F.2d 457, 458 (D.C. Cir.), cert.
denied 317 U. S. 678 (1942), cited with approval in Sullivan, 376 U.S. at 272; see also Sack on
Defamation, § 3:3.1[B] (5th Ed. PLI 2019) (“Courts have been willing to read political invective
as part of the political process and therefor worthy of unusually strong protection”); Lockett v.
Garrett, 1 P.3d 206, 211 (Colo. App. 1999); Arrington, 971 P.2d at 673.
In sum, the tenor of the BPO Letter is advocacy not objectivity, in a social context in
which the audience expects loaded terms, spin, and hyperbole, and in which unfettered speech is
essential to the democratic process. Defendants’ interpretations of Rosenblum’s words and his
attempts to explain them are to be tested in the court of public opinion rather than subjected to an
official “test of truth administered” by a court. Sullivan, 376 U.S. at 272.
c. The BPO Defendants’ opinions are particularly protected because they are mere
comments on actual words uttered by Rosenblum.
Importantly, the words used in the BPO Letter and their textual context fit squarely into
the most commonly and vigorously protected categories of opinion speech: comments on
accurately quoted words uttered by Rosenblum and his co-participants in the harangue of the
Safer Boulder Slack channel. See supra at 14-15 and Farnan Decl. ¶ 10. Repetition of

7

Communication via the internet from non-media source--like those involved here--are likewise
deemed to occur in a context in which audiences expect spin and hyperbole. See Giduck v.
Niblett, 408 P.3d 856, 868 (Colo. App. 2014); Sack on Defamation § 403.1 [D] (5th Ed. PLI
2019).
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Rosenblum’s own words cannot be the basis for a defamation action “because the speaker is
himself responsible for whatever harm the words may cause,,,,The fact that a statement is true, or
in this [situation] accurately quoted, is an absolute defense to a defamation action.” Van Buskirk
v. Cable News Network, Inc., 284 F.2d 977, 981 (9th Cir. 2002) (quoting Thomas v. Pearl, 988
F.2d 447, 452 (7th Cir.1993)).
Rosenblum complains of the BPO’s Letter insofar is it quotes and comments on posts by
other Safer Boulder members and allegedly attributes them to Rosenblum by his “mere
association” with those speakers. Each of the posts by Safer Boulder communicators other than
Rosenblum that is the subject of comment is accurately quoted and attributed to a speaker other
than Rosenblum. Rosenblum says those posted comments are unfairly attributed to him because
of his affiliation with the posters as co-participants in the Slack channel chatter, but the BPO
Letter purports to assert nothing more, leaving it to the reader to decide whether those
assumptions are fair.
Rosenblum also claims defamation based on two of his own posts and comments about
them. The first is a post by Rosenblum which begins with a screenshot of a post by Lisa Brown
that referred to homeless persons as “trampsients running like rats,” followed by Rosenblum’s
comment, “Wasn’t someone supposed to chat with Lisa Brown about word choices?” See
Compl. ¶¶ 114-117. The comment suggests Rosenblum “appears to acknowledge the
dehumanizing language used by others[.]” (emphasis added). See Appx. I at 4. Far from
attributing the language to Rosenblum, it makes clear what is already clear in the post, that the
language was used by someone else, and exhibits a rare effort by Rosenblum to criticize word
selection by his chat co-participants.
The second Rosenblum post that Rosenblum alleges is a mischaracterizing comment
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again begins with a screenshot of a post by Safe Boulder (a group sympathetic to persons
experiencing homelessness) calling for support for the Occupy Boulder homeless community in
response to a police threat to remove them from a North Boulder location. See Compl. ¶ 118. The
Safe Boulder screen shot included a copy of the notice of the threatened removal action
submitted by a transgender and non-binary individual (which Rosenblum acknowledges by using
the pronoun “their” rather than “his” or “her,” see Compl. ¶ 110.a) for whom Rosenblum coined
the moniker “the Anal Wizard.” See Farnan Decl. ¶ 12. Rosenblum commented on the Safe
Boulder screenshot, “Safe sounding the call for backup for the Anal Wizard.” Id. The BPO Letter
in turn commented that by this post Rosenblum “participated in the discussion by referring to
transgendered people as ‘anal wizards.’” Id.
Like most speakers caught expressing embarrassing thoughts, Rosenblum claims his
accurately quoted words were taken out of context: He explains that the individual referenced
claimed himself to be a “Wizard” and has allegedly made public photos of his penis and anus.
Hence, Rosenblum claims his word choice was merely factual and neutral and not intended to
denigrate persons of transsexual and non-binary sexual orientation. The Complaint displays
screen shots of posts purportedly showing this individual has made the “Wizard” claims, but
none suggesting that had any connection with his anus or penis. See Compl. ¶ 118. Rosenblum
claims this individual is well known for pornographic exhibitionism but cites no evidence to that
effect nor any reason to believe the BPO Defendants were aware of it. See Farnan Decl. ¶ 12. He
does not explain why he would choose the term “Anal Wizard” to reference an entire
encampment of homeless persons for whom Safe Boulder sought help, other than as a slur
directed at persons of transsexual and non-binary sexual orientation.
Even if Rosenblum could argue that the BPO Letter omitted facts that some might find
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place his “Anal Wizard” comment in a more favorable light, that does not lessen the privilege for
opinion statements about the motives behind his words, particularly when Rosenblum’s words
were correctly recited. See Living Will Ct., 879 P.2d at 15 (holding that the court should not
second-guess a defendant’s choices on “what to include as well as what to leave out in a
statement of supporting information [as the basis of an opinion] because under the First
Amendment the decision of what to select must always be left to writers and editors”). Like Mitt
Romney’s “47%” comment, or Hilary Clinton’s “basket of deplorables” remark, a candidate who
chooses to use a term like “Anal Wizard” must live with the inevitable consequence of varying
interpretations. The pejorative meaning Rosenblum claims was falsely attached to his words goes
to his personal motivations and biases toward unhoused individuals, who are disproportionately
transgender and non-binary. At most, that is inherently a matter of speculation and opinion based
on his choice of words. See, e.g., Price v. Viking Penguin, 881 F.2d 1426, 1432 (8th Cir. 1989)
(“Statements regarding motive are ‘intrinsically unsuited’ to serve as the basis for libel.”);
Immuno AG v. Moor-Jankowski, 549 N.Y.S.2d 938, 943-44 (N.Y. 1989) (“Speculations as to the
motivations…are generally not readily verifiable, and are therefore intrinsically unsuited as a
foundation for libel.”), vacated, 497 U.S. 1021 (1990), adhered to on remand, 567 N.E.2d 1270
(N.Y. App. Div. 1991); Goetz v. Kunstler, 625 N.Y.S.2d 447, 452 (N.Y. Sup. Ct. 1995) (holding
that “speculations as to [plaintiff’s] motives for doing what he did are not readily verifiable” and
therefore cannot serve as basis for defamation claim); Crowe v. County of San Diego, 608 F.3d
406 (9th Cir. 2010) (same).
The BPO Defendants’ “anal wizards” comment is not a statement of fact. Nor, as
discussed below, is it the stuff of actual malice.
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IV.

Rosenblum cannot show actual malice.
a. Strong evidence is required to meet the actual malice standard.
Actual malice, coupled with the burden of clear and convincing evidence, is a highly

focused and exacting subjective standard that has nothing to do with what a publisher arguably
should have done or known. “Reckless disregard” for truth barely differs from “knowledge of
falsity” because it requires clear and convincing proof the defendant published while “in fact
entertaining serious doubts about the truth” of what he is about to publish, St. Amant v.
Thompson, 390 U.S. 727, 731 (1968), or with a “high degree of awareness of [its] probable
falsity.” Garrison v Louisiana, 379 U.S. 64,74 (1964); see also Colo. Civ. Jury Instr. Ch. 22:3
(2021).
b. The BPO Defendants’ use of a hypertext link to the SLB was not a publication of
the content of the SLB nor does it satisfy the actual malice standard.
Rosenblum alleges that the BPO Letter’s inclusion of a hypertext link to the SLB is a
publication with actual malice because the BPO Defendants believed that the Reddit Posts
attributed to Rosenblum on the SLB were not his. That allegation is legally insufficient.
To begin with, when a third person provides a link to a publication on the internet, even
if she expresses approval of its content without repeating defamatory words it contains, that is
not a publication of the defamatory words and cannot give rise to liability. See Doctor’s Data,
Inc. v. Barrett, 170 F. Supp. 3d 1087, 1137 (N.D. Ill. 2016) (holding that “hyperlinks do not
fulfill the publication element of a defamation claim”); Clark v. Viacom Int’l Inc., 617 Fed.
Appx. 495, 506–07 (6th Cir. 2015) (collecting cases standing for the proposition that hyperlinks
do not fulfill the publication element of a defamation claim); U.S. ex rel. Klein v. Omeros
Corp., 897 F. Supp. 2d 1058, 1073–74 (W.D. Wash. 2012) (“This Court holds that Washington
courts would agree ... that a mere reference or URL is not a publication of the contents of the
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materials referred to.”); see also In re Phila. Newspapers, LLC, 690 F.3d 161, 175 (3d Cir. 2012)
(finding that although a hyperlink facilitated access to a webpage, it did not amount to a
restatement of the allegedly defamatory material on that webpage)).
Under traditional principles of republication, a mere reference to an article, regardless
how favorable it is as long as it does not restate the defamatory material, does not
republish the material. These traditional principles are as applicable to Internet
publication as traditional publication, if not more so. Publishing a favorable reference
with a link on the Internet is significantly easier. Taken together, though a link and
reference may bring readers’ attention to the existence of an article, they do not
republish the article.
In re Philadelphia Newspapers, LLC, 690 F.3d at 175 (bold emphasis added and cleaned up); see
also Enigma Software Grp. USA v. Bleeping Computer LLC, 194 F. Supp. 3d 263, 27778 (S.D.N.Y. 2016) (declining to dismiss claims where internet posts went “beyond merely
hyperlinking” to the original post and instead “contain[ed] additional statements which [plaintiff]
alleges are themselves defamatory”). For the same reasons, providing a link to another’s work of
authorship or even an infringing copy is not a copyright infringement. See Perfect 10, Inc., v.
Amazon.com, Inc. 508 F. 3d 1146 (9th Cir. 2007). Therefore, as a matter of law, the link in the
BPO Letter’s inclusion of a link to the SLB was not publication of the content of the SLB.
Even assuming the link was a republication of the SLB, the BPO Letter specifically
advised readers (and emphasized that the warning was “important”) that the “BPO agrees” the
Reddit Posts were not authored by Rosenblum, and that the “focus of this writing” is instead
about “the Slack chats and twitter comments” of which Rosenblum admits authorship. See
Farnan Decl. ¶ 11; Appx. I at p. 7. Thus, the BPO Letter makes clear the Reddit Posts are to be
disregarded as not coming from Rosenblum. Desiring to be transparent about their source, but
unable to strip the Reddit Posts from the SLB themselves (as the person controlling the SLB did
six days later), they did the exact equivalent with clear advice to the reader. There was not only a
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lack of publication, but also a lack of falsity, let alone any ability by Rosenblum to show
calculated falsity. See Farnan Decl. ¶ 8-13.
V.

The BPO Defendants’ interpretation of Rosenblum’s “Anal Wizard” comment was a
possible reasonable interpretation of the language use and therefore not published with
actual malice.
In Time, Inc. v. Pape, Time Magazine was sued for defamation based on an article about
a report by the U. S. Civil Rights Commission. 401 U.S. 279 (1971). The article mistakenly
reported defamatory allegations of an unadjudicated civil complaint recited in the report as
findings of the Commission. Although clearly a misconception, the Court held Time’s
interpretation “amounted to the adoption of one of a number of rational interpretations of a
document that bristled with ambiguities,” and thus could not be found to have been published
with actual malice. Id. at 290. The Court reached the same result based on the same rationale in
Bose v. Consumers Union, in which the defendant magazine misinterpreted data describing the
audio effects of the plaintiff’s sound system. 466 U.S. 485, 513 (1984).
No less so than in Pape and Bose, the BPO Defendants interpretation of Rosenblum’s
language was a choice among possible rational interpretations and a choice in which they fully
believed. See Farnan Decl. ¶ 13. Therefore, as a matter of law, Rosenblum cannot show actual
malice.

VI.

This Court should adhere to the time deadlines imposed by the anti-SLAPP law.
Rosenblum chose the timing of the filing of this action. The issues raised by this motion
do not require discovery and Rosenblum can show no reason for discovery other than a “fishing
expedition.” See Compl. ¶ 47 (seeking discovery to identify the “John Doe” Defendant).

Alternatively, discovery should not be allowed unless and until Rosenblum responds and shows
that these Defendants published an actionable statement of fact, which is purely a question of
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law. The BPO Defendants urge the Court to adhere to the deadlines imposed by the anti-SLAPP
law, and to decide the issues expeditiously so that Rosenblum is disallowed from accomplishing
his apparent goal of discouraging traditional participation by citizens in an election campaign
and placing official imprimatur on his candidacy.
WHEREFORE, the BPO Defendants respectfully ask this Court to:
1. Convene a hearing on the Special Motion to Dismiss on or before November 12, 2021, as
required by §13-20-1101(5);
2.

Grant this Motion and enter its Order dismissing the Rosenblum’s Complaint against the

BPO Defendants with prejudice;
3. Award the BPO Defendants their reasonable attorney fees and costs.
DATED this 15th day of October 2021.
KILLMER, LANE & NEWMAN, LLP
S/ Thomas

B. Kelley
___________________________
Thomas B. Kelley #1971
Darold W. Killmer #16056
Mari Newman #30192
Andy McNulty #50546
1543 Champa Street, Suite 400
Denver, CO 80202
(303) 571-1000
(303) 571-1001 fax
tkelley@kln-law.com
mnewman@kln-law.com
dkillmer@kln-law.com
amcnulty@kln-law.com
ATTORNEYS FOR DEFENDANTS
ORIGINAL SIGNATURES ON FILE AT OFFICES
OF KILLMER, LANE & NEWMAN, LLP
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CERTIFICATE OF SERVICE
I hereby certify that on October 15, 2021, I filed the foregoing via the Colorado Court EFiling System, which will send notification to the following:
Stanley L. Garnett
Shareholder
Brownstein Hyatt Farber Schreck, LLP
410 Seventeenth Street, Suite 2200
Denver, Colorado 80202-4432
303.223.1286
sgarnett@bhfs.com
Counsel for Plaintiff
KILLMER, LANE & NEWMAN, LLP
s/ Jesse Askeland
___________________________
Jesse Askeland
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DATE FILED: September 1, 2021 4:08 PM

DISTRICT COURT, JEFFERSON COUNTY, COLORADO
CASE NUMBER: 2019CV31764
100 Jefferson County Parkway
Golden, CO 80401

Plaintiffs:

DAVID DALEIDEN and THE CENTER FOR
MEDICAL PROGRESS, INC.

COURT USE ONLY
Case No.: 19CV31764

v.
Div.: 14 Courtroom: 530
Defendant:

DR. SAVITA GINDE

ORDER GRANTING MOTION TO DISMISS UNDER § 13-20-1101(3)(a), C.R.S.

This case is before the court on the defendant Dr. Savita Ginde’s February 28, 2020
Special Motion to Dismiss the Complaint Pursuant to § 13-20-1101(3)(a), C.R.S. (“Motion”).
The motion has been fully briefed and the court heard argument on the motion May 7, 2020 via
WebEx audiovisual conference. The parties filed a joint submission of case law on March 31,
2021 concerning a Denver District Court decision on an “Anti-SLAPP”1 motion under the statute
and the defendant filed additional supplemental authority July 27, 2021, to which the plaintiffs
lodged their objection. The court has reviewed the parties’ submissions and applicable authority
and considered their arguments. Now, being duly advised, the court concludes the incremental
harm doctrine does not bar the plaintiffs’ claims concerning the alleged defamatory statements
Dr. Ginde made in her book and that the plaintiffs properly pled a libel per quod claim as to the
alleged defamatory statements Dr. Ginde made in her book. Nevertheless, the court grants Dr.
Ginde’s motion because the plaintiffs have not shown a reasonable probability that they will be
able to produce clear and convincing evidence that the “substance” or “gist” of Dr. Ginde’s
statements was materially false.

1

“SLAPP” stands for Strategic Lawsuits Against Public Participation.
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Background
This case stems from a video recording plaintiff David Daleiden secretly took of his and
his colleague Sandra Merritt’s April 7, 2015 meeting with Dr. Ginde, who was Vice President
and Medical Director of Planned Parenthood of the Rocky Mountains (“PPRM”) at the time
(“April 7 Video”). Daleiden and Merritt were posing as representatives of a fictitious fetal tissue
procurement company Biomax Procurement Services, LLC (“Biomax”), who were there to
discuss fetal tissue procurement for biomedical research. After the meeting, Daleiden edited the
raw footage of the April 7 Video into a series of shorter videos which he published online
through the Center for Medical Progress (“CMP”) as part of its “Human Capital Project.” Two of
the edited videos (“Human Capital – Episode 1: Planned Parenthood’s Black Market in Baby
Parts” (“Episode 1”) and “Planned Parenthood VP Says Fetuses May Come Out Intact, Agrees
Payments Specific to the Specimen” (“Ginde Video”)) (collectively “Edited Videos”) included
footage of the April 7 Video which the plaintiffs edited together in such a way to insinuate
PPRM was considering or involved in the unlawful sale of human fetal tissue for profit (as
opposed to the legal recoupment of donation identification, collection, and preservation costs).
According to the opening screen of Episode 1, the video purportedly “explores the reallife harvesting and selling of baby body parts at Planned Parenthood abortion clinics.” Episode 1
includes a segment of the April 7 Video in which Dr. Ginde can be heard saying “I think a peritem thing works a little better, just because we can see how much we can get out of it” while
showing a closeup of screen shots of the video showing fetal tissue with a caption indicating the
specimen was “prepared for procurement.” However, none of the footage of the April 7 Video
indicates the fetal tissue shown was prepared for or intended for procurement. The Ginde Video
includes the same footage twice, as well as other segments of the April 7 Video in which Dr.
Ginde describes the frequency of retrieving intact fetal specimens during the second trimester in
apparent crass terms (saying “Intact is probably less than 10 percent;” “if someone delivers
before we are able to see them for a procedure, then we are intact”) and later saying “with the
second-tris, we won’t even put water because it’s so big you can put your hand in there and pick
it up, the parts, and so, I don’t think it would be as, war-torn” while showing Daleiden fetal
tissue from a recent procedure.
Page 2 of 25
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After they were published in July 2015, the Edited Videos, and others the plaintiffs
surreptitiously took of other Planned Parenthood employees, drew national attention and
triggered numerous federal and state investigations, none of which found any wrongdoing by
Planned Parenthood. The National Abortion Federation (“NAF”) then successfully sued the
plaintiffs in federal district court on July 31, 2015 to enjoin the plaintiffs from publishing other
hidden-camera video recordings Daleiden made while attending two NAF annual meetings. See
NAF v. CMP, et al., No. 15-cv-3522-WHO (N.D. Cal.). The Planned Parenthood Federation of
America, Inc. (“Planned Parenthood”), through its member affiliates including PPRM, also sued
the plaintiffs and their colleagues in federal district court on racketeering and civil conspiracy
claims alleging Daleiden, CMP and others engaged in a smear campaign against Planned
Parenthood by, in part, using heavily-edited online videos falsely purporting to show that
Planned Parenthood violated federal law related to tissue donation. That case resulted in an
approximately $2.3 million combined judgment against the plaintiffs and others after a six-week
jury trial that concluded November 15, 2019. See Planned Parenthood, et al. v. CMP, et al., No.
16-cv-0236-WHO (N.D. Cal.).
Two weeks later, the plaintiff filed this case asserting defamation and libel claims against
Dr. Ginde for allegedly falsely claiming in her December 2018 book (entitled “The Real Cost of
Fake News: The Hidden Truth Behind Planned Parenthood Video Scandal” (“Book”)), and in her
December 2018 TEDx presentation following the Book’s release (titled “When Storytelling and
Truth Collide” (“TEDx Talk”)), that the video recordings Mr. Daleiden surreptitiously took were
“dubbed” and “spliced and diced” into the Edited Videos and that they did not reflect her actual
statements when they in fact were her unedited statements. And that, as a result, the plaintiffs
have suffered substantial reputational harm and other damages.
Specifically, the plaintiffs allege Dr. Ginde falsely claimed in her Book that the plaintiffs
deceptively edited, dubbed or otherwise tampered with or even fabricated the recordings. She
referred to the Edited Videos as “these fictional videos;” “deceptively edited videos;” “splicedand-diced;” “fake;” “edited to manipulate context, with words and phrases that I never said
dubbed in and attributed to me;” that “other words are actually dubbed in, and actions are
attributed to me that never actually happened;” that “[t]he words and action [attributed to me] are
Page 3 of 25
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completely false;” and that Daleiden and CMP engaged in their video campaign “based on lies.”
They argue Dr. Ginde made all the statements attributed to her in the edited video and that the
court in Planned Parenthood noted on the record during trial that the parties, including PPRM,
had stipulated that “the words used by plaintiffs’ personnel and the defendants in the video
recorded by the defendants were spoken by those persons.” Response, p. 7; see Planned
Parenthood, 16-cv-0236-WHO, Transcript of Jury Trial Proceeding dated November 6, 2019.
The plaintiffs also maintain that the videos were edited in industry-standard ways to ensure they
accurately reflected both the words Dr. Ginde used and the context surrounding what she said.
The plaintiffs also maintain that she published these statements about the plaintiffs with
actual malice and in an effort to rehabilitate her reputation based on the plaintiffs’ reporting. That
“she chose to [rehabilitate her public image] by publishing a book that demonized CMP and Mr.
Daleiden as the perpetrators of an evil plan to disseminate false and misleading information
about her to the American public.” Comp. at ¶ 23. And that malice was established in part by the
fact she claimed not to have watched the Edited Videos or the April 7 Video before publishing
her Book and giving her TEDx Talk. Plaintiffs allege Dr. Ginde’s statements are also in keeping
in the tenor of the Book in which she accuses the plaintiffs of “rampant dishonesty, including
intentionally lying to the American public by manipulating evidence and misrepresenting
material facts concerning the subject of their work.” Comp., ¶ 29. As a result, Dr. Ginde
impaired the plaintiffs’ reputation in the California-based professional and social communities
and, in turn, the plaintiffs’ livelihood.
The plaintiffs also claim Dr. Ginde made false statements in her December 2018 TEDx
Talk following the publication of her Book. The plaintiffs claim Dr. Ginde repeated the same
statements about the plaintiffs that she made in her Book, including the videos were “deceptively
edited … attempting to implicate [her] in the selling of fetal tissue”; that Daleiden “spliced and
diced, and he created a story that he wanted to tell;” that “some words are taken out of context,
others are even dubbed in, and actions are attributed to [her] that never actually happened” and
that the videos were “fake.”
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In her Motion, Dr. Ginde discussed some of the above history and the “deceptively
edited” videos as evidence of the plaintiffs’ disinformation campaign to generate widespread
national public outrage against Planned Parenthood. And that through “manipulative editing and
text superimposed on the edited videos, Plaintiffs created the false impression that members of
PPRM were violating federal law by selling human fetal tissue for profit.” Motion, ¶ 10
(emphasis in original). And that the entire April 7 Video and audio recording shows that the
conveyed meaning was “categorically false.” Id. Dr. Ginde maintains none of the unedited video
footage in the April 7 Video shows any evidence that any Planned Parenthood affiliate ever
requested, or agreed to accept, any payment in connection with donation of fetal tissue
specimens other than as the lawful reimbursement of their reasonable costs of providing these
specimens.
Dr. Ginde also cites to an outside forensic investigation of the CMP’s videos by Fusion
GPS (“Fusion”) and its conclusion that “the short videos significantly distort and misrepresent
the conversations depicted in the full footage videos….” Ex. 6 to Motion, p. 8. Fusion also
concluded that the highly-controversial segment of the short video in which CMP’s
superimposed transcriptions attributes the words “it’s a baby” in the Ginde Video to Dr. Ginde
while she examined fetal tissue in a glass dish “simply consists of incomprehensible background
chatter picked up by the CMP operative’s hidden camera. In our view, CMP created the
purported statement, ‘it’s a baby,’ either through transcription error or intentional fabrication.”
Ex. 6 to Motion, pp. 5-6.
Dr. Ginde also refers the court to the various investigations, reports and articles
concluding that CMP’s videos had been deceptively edited to insinuate providers were engaged
in unlawful behavior. She also details the impact of the plaintiffs’ efforts, including threats on
her and her colleagues’ lives.
Ultimately, Dr. Ginde argues that the statements at issue are substantially true and, thus,
not actionable. But even if they were not true, the plaintiffs’ claims would fail because (1) Dr.
Ginde’s statements in the Book are not actionable under Colorado’s incremental harm doctrine
(which essentially precludes claims where the publication contains both privileged nonPage 5 of 25
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actionable statements that convey the same defamatory “gist” as the non-privileged actionable
statements) because the Book included a press release issued by a congresswoman purportedly
saying essentially the same things Dr. Ginde said about the plaintiffs in her Book. And (2) that
the plaintiffs’ claims concerning Dr. Ginde’s TEDx Talk constitute libel per quod (as opposed to
per se) because Dr. Ginde did not mention the plaintiffs directly in her talk; and that, as such,
their per quod claim must fail because the plaintiffs failed to plead the requisite special damages
directly caused by the allegedly libelous publication.
In response, Daleiden and CMP argue they must only show “minimal merit” at this stage
to defeat the Motion and that the plaintiffs’ competing evidence of the falsity of the subject
statements alone defeats Dr. Ginde’s truth defense. And that the incremental harm defense does
not apply because: (1) Dr. Ginde was not making a contemporaneous report on statements made
at a judicial or public proceeding; (2) because the congressman’s report does not mention the
plaintiffs or the content of the videos discussed in it; and (3) because Dr. Ginde’s statements did
not merely imply the same view as the congresswoman’s press release. They also argue that Dr.
Ginde’s statements are libel pe se because the plaintiffs must only show that it was apparent Dr.
Ginde’s statements were directed at the plaintiffs due to the TEDx Talk following Dr. Ginde’s
Book run. They argue the TEDx Talk was done to promote her Book and vice versa. Finally, and
in any event, that although the plaintiffs did not plead a specific dollar amount of damages, they
did plead monetary losses because of Dr. Ginde’s statements; thus, their claims survive
regardless of the defamation analysis applied (per se or per quod).
Colorado’s Anti-SLAPP Statute
Dr. Ginde brings this Motion under section 13-20-1101, C.R.S., Colorado’s recentlyenacted anti-SLAPP statute, which provides a means “to dismiss meritless lawsuits designed to
chill the defendant’s free speech rights at the earliest stage of the case.” Kunysz v. Sandler, 146
Cal. App. 4th 1540, 1543 (2007). After finding “that it is in the public interest to encourage
continued participation in matters of public significance and that this participation should not be
chilled through the abuse of the judicial process”, the legislature articulated the statute’s purpose
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… to encourage and safeguard the constitutional rights of persons to petition,
speak freely, associate freely, and otherwise participate in government to the
maximum extent permitted by law and, at the same time, to protect the rights of
persons to file meritorious lawsuits for demonstrable injury.
§ 13-20-1101(1)(b), C.R.S. The statute authorizes a special motion to dismiss a cause of action
against someone arising from any act of that person “in furtherance of the person’s right of
petition or free speech … in connection with a public issue…” § 13-20-1101(3)(a), C.R.S. To
defeat the motion, the plaintiff must establish that “there is a reasonable likelihood that the
plaintiff will prevail on the claim.” Id.
There is no published Colorado authority interpreting section 13-20-1101. But
Colorado’s anti-SLAPP statute is nearly identical to California’s, except the California statute
requires a plaintiff to show a “probability” of prevailing on her claims to defeat an anti-SLAPP
motion and Colorado requires a showing of “a reasonable likelihood” of prevailing. Compare
Cal. Civ. P. § 425.16 with § 13-20-1101, C.R.S. Because the two statutes are practically
identical, as the parties agreed, case law applying and interpreting California’s statute has strong
persuasive force in construing Colorado’s Act. See, e.g., Pueblo Bancorporation v. Lindoe, Inc.,
63 P.3d 353, 364 (Colo. 2003) (“The interpretation of other states is especially persuasive”
because “the language of the Colorado statute … is nearly identical to the language of [other]
statutes around the country.”).
In discussing the applicable standard of review, the California Court of Appeal
established a two-prong analysis of anti-SLAPP motions: (1) whether the defendant has made a
prima facie showing that the challenged cause of action falls within the protected activity; and, if
so, (2) the burden shifts to the plaintiff to establish a reasonable likelihood of prevailing on the
claim. Lunada Biomedical v. Nunez, 178 Cal.Rptr.3d 784, 792 (App. 2 Dist. 2014). And, "[t]o
satisfy the second prong ... the plaintiff must demonstrate the complaint is legally sufficient and
supported by a prima facie showing of facts to support a favorable judgment if the evidence
submitted by the plaintiff is accepted." Id. In determining the motion, the court does not assess
credibility or the weight to be given the competing evidence. Id.
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Discussion
A. Prong 1: Dr. Ginde’s publications are in furtherance of her right of free speech in
connection with public issues.
The parties do not appear to dispute that Dr. Ginde’s statements in her Book and TEDx
Talk were made in a public forum and concerned an issue of public interest. The thrust of the
parties’ arguments focusses on the second prong of the analysis. To the extent the issue is in
dispute, the court agrees Dr. Ginde’s publications that form the basis for the plaintiffs’ claims
were public speech in furtherance of her free speech rights. See, e.g., Nygard, Inc. v. UusiKerttula, 159 Cal. App. 4th 1027, 1038-39 (2008).
B. Prong 2: Reasonable likelihood that the plaintiffs will prevail on their claims.
Again, Dr. Ginde maintains that her statements in her Book and TEDx Talk are
substantially true, thus not actionable. Because this argument is grounded in the First
Amendment, the court will address her constitutional argument last. See Dami Hospital, LLC v.
Indus. Claims Appeals Office, 2017 COA 21 ¶ 15 (“Courts have a duty to decide constitutional
questions when necessary … But they have an equally strong duty to avoid constitutional issues
that need not be resolved….”) (citations and quotation omitted). The court will first address Dr.
Ginde’s argument that the statements in her Book are not actionable under the incremental harm
doctrine (because Dr. Ginde’s statements relay the same defamatory gist as Congresswoman Jan
Schakowsky’s press release included in her Book). Then the court will turn to Dr. Ginde’s
argument that the plaintiffs fail to plead a viable libel per quod claim by failing to adequately
plead special damages.
1. The incremental harm doctrine does not bar the plaintiffs’ claims for the alleged
defamatory statements Dr. Ginde made in her Book.
“Under the incremental harm doctrine, when unchallenged or nonactionable parts of a
particular publication are damaging, another statement, though maliciously false, may not be
actionable because it causes no harm beyond the harm caused by the remainder of the
publication.” Tonnessen v. Denver Pub. Co., 5 P.3d 959, 965 (Colo. App. 2000) (citations
omitted). “The incremental harm doctrine ‘measures the incremental harm inflicted by the
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challenged statements beyond the harm imposed by the rest of the publication. If that harm is
determined to be nominal or nonexistent, the statements are dismissed as not actionable.” Id.
(quoting Herbert v. Lando, 781 F.3d 298 (2d Cir.), cert. denied, 476 U.S. 1182, 106 S.Ct. 2916,
91 L.Ed.2d 545 (1986).
Here, Dr. Ginde maintains the Book contains a verbatim excerpt of an official press
release issued by United States Representative Jan Schakowsky on January 3, 2017 which falls
under the fair report privilege (thus, nonactionable). In the penultimate chapter of her Book, Dr.
Ginde includes an excerpt from the press release about the Congressional Select Investigation
Panel convened to investigate the plaintiffs’ claims that Planned Parenthood was engaged in the
illegal sale of fetal tissue, which reads in part
History will not look kindly on this Panel. Panel Republicans spent nearly $1.6
million taxpayer dollars chasing inflammatory lies being peddled by anti-abortion
extremists. Their inappropriate working relationship with these groups put lawabiding doctors and researchers at risk.
After fifteen months investigating the secretly-recorded and deceptively-edited
video allegations, Panel Republicans have uncovered no evidence of wrongdoing.
Yet, rather than ‘follow the facts where they lead,’ as Chari Blackburn promised,
Panel Republicans ignored them.
Book, p. 104. Dr. Ginde argues that the plaintiffs’ libel claims are based on otherwise nonprivileged statements in the Book the “gist” or “sting” of which is to accuse the plaintiffs of
having presented a fundamentally false narrative of what Dr. Ginde had said and done during the
plaintiffs surreptitious recording of her at PPRM on April 7, 2015. Thus, she maintains the
challenged, unprivileged statements convey no more than the identical “gist” or “sting” as
Representative Schakowsky’s press release and cause no additional harm to the plaintiffs’
reputation; or, at most, such nominal or non-existent incremental harm, that the plaintiffs’ claims
cannot stand under Colorado law.
In response, the plaintiffs argue that Schakowsky’s press release does not fall under the
fair report privilege as it does not contain statements made contemporaneously with judicial or
public proceedings; that the incremental harm doctrine does not apply because Schakowsky’s
press release does not mention the plaintiffs by name and does not discuss the content of the
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video footage; and that the doctrine does not apply because Dr. Ginde is not merely repeating
what Schakowsky said in her press release. The court will address each argument in turn.
The plaintiffs argue the fair report privilege attaches only to reports of statements made in
and contemporaneously with judicial and public proceedings. Wilson v. Meyer, 126 P.3d 276,
279 (Colo. App. 2005). That the fair report privilege protects a report “convey[ing] statements
that members of the public would have heard had they attended the public proceedings.” Id. at
280. They argue the fair report privilege is limited to media defendants or individual reporters or
journalists who are reporting on contemporaneous events and that Dr. Ginde is not a journalist
and Schakowsky’s statements are being reproduced in Dr. Ginde’s Book nearly two years after
Schakowsky issued her press release. Thus, plaintiffs argue, Dr. Ginde’s excerpts of the press
release are not a “report” for purposes of applying the fair report privilege. The plaintiffs also
argue Dr. Ginde did not report on statements made in “judicial proceedings” or “public
proceedings” so the fair report privilege does not apply. And because the press release does not
fall under the fair report privilege, there are no non-actionable statements in Dr. Ginde’s Book
against which to compare and assess incremental harm.
Also, citing to the absence of authority in which the incremental harm doctrine was
applied to cases in which the plaintiff was not specifically named in the privileged
communication, the plaintiffs argue the incremental harm doctrine does not apply because
Schakowsky’s press release does not mention the plaintiffs by name. And finally, citing language
from the Tonnessen opinion, they argue the doctrine does not apply because Dr. Ginde’s
statements about the plaintiffs do not “merely parrot” or “merely imply the same view” as
Schakowsky’s press release, which does not even describe the content of the videos. Dr. Ginde’s
statements instead specifically name Daleiden and CMP and accuse them of having “spliced and
diced” and “deceptively edited” the April 7 Video into the Edited Videos. Citing the 10th Circuit
Court of Appeals case Bustos v. A & E Television Networks, 646 F.3d 762 (2011), the plaintiffs
argue the court should not “compare defamatory harm of disjoint and unrelated statements.” Id.
at 766, n. *
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In response, citing to the Restatement (Second) of Torts, § 611 (1977), Dr. Ginde
persuasively argues the privilege extends to official actions and that official press releases
arguably constitute official actions. And, notwithstanding Dr. Ginde is a member of the media,
that under Tonnessen the fair reporting privilege extends to non-media speakers as well.
Tonnessen, 5 P.3d at 964 (“The fair report privilege is not limited to media defendants, but
extends to protect reports of judicial proceedings made by all other persons as well.”). And citing
cases where the privilege applied to monthly publications, annual recaps and documentaries of
decades-old crimes, the plaintiffs persuasively argue there is no authority limiting the application
to the doctrine only to breaking news. See Reply, p. 5. Dr. Ginde also argues there is no authority
requiring the privileged communication to name the plaintiff. The court could not find any either.
But the court does not reach this argument, as the court in large part agrees with the plaintiffs
that Dr. Ginde’s statement do not merely convey the same defamatory statements about the
plaintiffs that Schakowsky’s statements did in her press release.
In Masson v. New Yorker Magazine, Inc., 501 U.S. 496 (1991), the U.S. Supreme Court
rejected the argument that the incremental harm doctrine is compelled as a matter of First
Amendment protection for speech, but the Court also recognized that state law may recognize
the doctrine. Id. at 524. Colorado adopted the doctrine in Tonnessen, which is the only state court
case discussing the doctrine, although its application in Colorado has been considered by the 10th
Circuit in Bustos and federal trial courts. Tonnessen involved an article in the Rocky Mountain
News repeating allegations of martial rape made by the plaintiff’s wife in her divorce proceeding,
which the court concluded fell under the fair report privilege. Tonnessen, 646 F.3d at 962. And
the Tonnessen court found the statements attributed to wife’s sister that the plaintiff had “forced
[wife] to the floor and had sex with her” were essentially a repetition of wife’s accusation of rape
and protected by the incremental harm doctrine. Id at 964.
In Tonnessen, the plaintiff argued that the fair reporting privilege did not apply to the
wife’s sister’s statement because she was not present in the courtroom when wife made the
accusation, so the sister wasn’t reporting an in-court statement. The court reasoned that, even if
they assumed the plaintiff’s interpretation of the fair reporting doctrine correct, they found the
statement by the sister was virtually the same as the wife’s in-court accusation. And because the
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reporting of wife’s statement was protected by the fair report privilege, the court concluded the
sister’s statement was not actionable under the incremental harm doctrine. Id. at 964-65. The
court concluded “[t]he sister’s words merely imply the same view and are simply an outgrowth
and subsidiary to those claims upon which it has been held there can be no recovery, and any
damage attributed to the repetition of the wife’s rape allegation though the sister’s statement
would be nominal.” Id. at 966.
In Bustos, the 10th Circuit notes the doctrine had not yet been adopted by the Colorado
Supreme Court and that the concept is “open to criticism for being simultaneously both too
narrow and too broad.” Id., 646 F.3d 762, 765 (2011). Too narrow because the defendant may
lose the defense if she does not publish as many bad facts from the privileged source (thus, no
incremental harm greater than that caused by the source). And too broad because the rule
“assumes than an individual’s reputation is ‘a monolith which stands or falls in its entirety.’” Id.
at 765-66. So the harm caused by even patently false and defamatory accusations “might be
nothing compared to the unassailable truth of the second (entirely unrelated) statement,” thus not
actionable under the doctrine. Id. The court further reasoned that, taken to its logical conclusion,
incremental harm analysis suggests that individuals with really bad reputations in one area may
be “libel proof” in all areas. Id. at 766.
Notably, in a footnote to the Bustos opinion, the court discusses the Tonnessen decision,
noting the case involved reporting statements made outside the courthouse that were “essentially
identical to the testimony that had just been given.” Id. at n *. The Bustos court reasoned that
Tonnessen avoided the absurdity of the newspaper being liable for reporting the “exact same
statements” made outside of the courthouse “by recognizing a ‘limited application of the
incremental harm doctrine,’ holding that the newspaper could not be liable for the ‘two separate
repetitions of an identical accusation.’” Id. at n * (quoting Tonnessen, 5 P.3d at 966). The court
went on to say, “[g]iven the facts of that case, we can’t say whether this was actually an
application of the incremental harm doctrine or just a logical extension of the doctrine of fair
report. But, notably, Tonnessen stops well short of incremental harm’s suggestion that judges and
juries should compare the defamatory harm of disjoint and unrelated statements.” Id. (citing
Tonnessen, 5 P.3d at 965.
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Here, Dr. Ginde is asking the court to extend the protection afforded by the privileged
statements in Schakowsky’s press release to the all alleged defamatory statements in her book
because Dr. Ginde includes the Schakowsky press release in one page of her 110-page Book.
Certainly only a few statements in her Book include the statements the plaintiffs claim defamed
them. But the Book was not conveying only what Dr. Ginde learned from the press release or
even just the gist of what was conveyed in it. In her Book, Dr. Ginde relayed her experience with
the plaintiffs and the aftermath of the publication of the Edited Videos. In contrast,
Schakowsky’s press release does not mention the plaintiffs or the substance of the video footage.
Thus, for these reasons, the incremental harm doctrine does not bar the plaintiffs’ claims as to the
alleged defamatory statements Dr. Ginde made in her Book.
2. The plaintiffs have made a prima facie showing of facts establishing a claim of libel
per quod claim, including special damages.
Colorado law recognizes two forms of libel – per se and per quod. The distinction is that
“to be libel per se the libel must carry its defamatory imputation on its face and is actionable
without an allegation or proof of damages; but any libel which does not carry such imputation on
its face is libel per quod and is actionable only where such special damages are pleaded and
proved.” Inter-State Detective Bureau, Inc. v. Denver Post, Inc., 484 P.2d 131, 133 (Colo. App.
1971).
a. The plaintiffs’ claims concerning Dr. Ginde’s alleged libelous statements in her
TEDx Talk are for libel per quod.
Whether alleged libelous statements are libelous per se is a legal question to be
determined as a matter of law by the court. Id. “To be libelous per se, the petition must contain
defamatory words specifically directed at the person claiming the injury, which words must, on
their face, and without the aid of intrinsic proof, be unmistakably recognized as injurious.”
Lininger v. Knight, 226 P.2d 809, 813 (Colo. 1951) (emphasis added). In evaluating the
statements, the court must interpret them alone, “without the aid of inducements, colloquialisms,
innuendos, and explanatory circumstances.” Inter-State, 484 P.2d at 133. “Words which are
libelous per se do not need an innuendo, and conversely words which need an innuendo are not
libelous per se.” Brown v. Barnes, 296 p.2d 739, 740 (Colo. 1956).
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Dr. Ginde maintains that if her TEDx Talk statements are defamatory of and concerning
the plaintiffs, they can only be defamatory per quod, because the plaintiffs would need to resort
to inducements, colloquialisms, innuendoes and explanatory circumstances to infer a defamatory
meaning to the plaintiffs. Dr. Ginde did not mention the plaintiffs by name in her TEDx Talk.
Thus, even if defamatory, she argues the court would need to look to extrinsic circumstances to
determine Dr. Ginde was talking about Daleiden and CMP, making the plaintiffs’ claims libel
per quod.
The parties do not appear to dispute that Dr. Ginde’s TEDx Talk statements themselves,
if defamatory at all, would be per se defamatory. To the extent the issue is in dispute, the court
agrees with the plaintiffs’ argument and finds the statements have a per se defamatory meaning
as they impute to the plaintiffs “a matter incompatible with [the plaintiffs’] business, trade,
profession, or office” – namely dishonesty, intentional fabrication of evidence, and deceptive
editing, which are incompatible with the plaintiffs’ stated businesses and professions. See
Gordon v. Boyles, 99 P.3d 75, 79 (Colo. App. 2004) (listing traditional categories of defamation
per se); see also Restatement (Second) of Torts § 570 (same); Denver Pub. Co. v. Bueno, 54 P.3d
893, n. 9; Churchey v. Adolph Coors Co., 759 P.3d 1336, 1341 (Colo. App. 1988) (accusing
plaintiff of dishonesty is “clearly defamatory”).
Instead, the parties dispute whether the plaintiffs must show the TEDx statements were
specifically directed to the plaintiffs by referencing them to establish claims for libel per se. The
plaintiffs argue more recent authority provides for a more nuanced analysis where only the
defamatory meaning must be apparent from the statement itself, but whether the statement is
directed at the plaintiff can be established by extrinsic proof without rendering the publication
defamatory per quod. Boyles, 99 P.3d at 80 (citations omitted).
In Boyles, the court found the statements were defamatory per se as they alleged criminal
activity. But, based on the plaintiffs’ extrinsic evidence, a question of fact remained as to the
identity issues from the radio broadcasts in which the defamatory statements were made. Id. The
Boyles court relied on a footnote of the Colorado Supreme Court decision in Bueno, which states
“libel per se does not include a requirement that the publication be specifically directed at the
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plaintiff.” Id., 54 P.3d at n. 3. In Han Ye Lee v. Colorado Times, Inc., 222 P.3d 957 (Colo. App.
2009), a division of our court of appeals agreed with the holding in Boyles when the underlying
plaintiff relied on Boyles to support her argument that extrinsic evidence can be used to prove
identity when the alleged defamatory statement was otherwise libelous per se. Id. at 961. In Han
Ye Lee, the court of appeals recognized this departed from the rule in Lininger, and, “in light of
Bueno and the other authorities, declined to follow it.” Id.
Dr. Ginde maintains that court of appeals misconstrued Lininger in Boyles and Han Ye
Lee and that Lininger has never been overturned by the Colorado Supreme Court. Dr. Ginde
notes the supreme court expressly did not take a position in Bueno on the precise issue when
reviewing the trial court’s dismissal of a libel per se claim because the publication did not
specifically reference the plaintiff. Bueno, 54 P.3d at 900 (“We take no position here as to
whether the trial court, on this basis, properly directed a verdict for defendants on Bueno’s libel
per se claim, or whether libel per se necessarily includes an explicit element that the publication
be about the plaintiff.”). Thus, Dr. Ginde maintains the court is bound by Lininger and must
apply its holding here. The court agrees.
This court is not at liberty to disregard the rule absent some clear indication that the
Colorado Supreme Court has overruled it. See Silver v. Colo. Cas. Ins. Co., 219 P.3d 321, 330
(Colo. App. 2009). As summarized by the commentary is the applicable jury instruction, “a
statement is libelous per se if no extrinsic evidence or innuendo is necessary to show either its
defamatory nature or that it was about the plaintiff.” C.J.I.—Civ. 22:1 Source and Authority ¶ 2.
Given that the plaintiffs must rely on evidence extrinsic to the publication to attempt to show the
audience understood the defamatory statements to be about the plaintiffs, the court finds their
claims are for libel per quod.
b. The plaintiffs adequately pled special damages as a result of Dr. Ginde’s TEDx
Talk.
The parties do not dispute that if the claims are for libel per quod, the plaintiffs must
allege, with particularity, that they have suffered “special damages” (identifiable monetary losses
that were directly caused by the publication). See, e.g., Knapp v. Post Printing & Publ’g Co., 144
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P.2d 981, 985 (Colo. 1943). Dr. Ginde maintains plaintiffs failed to do so. The plaintiffs argue
they did.
In the context of libel per quod, “‘[s]pecial damages’ are limited to specific monetary
losses, if any, which a plaintiff incurs as the result of publication of statements … by a
defendant. Special damages do not include injuries to a plaintiff’s reputation or feelings which
do not result in specific monetary loss.” Lind v. O’Reilly, 636 P.2d 1319, 1321 (Colo. App.
1981). Nevertheless, the plaintiffs are not required to plead a monetary amount. See Cox v.
Johnson, 484 P.2d 116, 120 (Colo. App. 1971) (lack of dollar amount did not undermine the
requirement’s purpose of giving notice of unusual damages). Also, “[t]he underlying purpose
behind the rule requiring specific pleading of special damages is to put the defendants on notice
as to any unusual damages being sought by virtue of their alleged wrongdoing which could not
otherwise reasonably be inferred as resulting from the wrongful act.” Id. at 120-21; see also
Rodriguez v. Denver & R. G. W. R. Co., 512 P.2d 652, 654 (Colo. App. 1973) (“The purpose of
requiring that special damages be pled with specificity is essentially one of notice.”). In Cox, the
court of appeals found the plaintiff sufficiently pled special damages supporting the award in the
underlying case when the plaintiff alleged in his complaint damages resulting “through
depreciation in value of his herd, abnormal cow and calf loss, loss of feed and incurred expenses
to control and dispose of said cattle….” Id.
In their complaint, Daleiden and CMP allege generally “substantial reputational,
emotional, financial, and other damages” they suffered as a result of Dr. Ginde’s alleged
defamatory statements. Comp., ¶ 4. The plaintiffs also allege Dr. Ginde’s statements “have
affected Plaintiffs’ reputations on a national scale, as well as in the California-based professional
and social communities of which they are a part,” and “impaired the plaintiffs’ professional
relationships.” Comp., ¶¶ 29, 30. And that “CMP had to divert substantial additional personnel
time and resources to address and seek correction of the myriad news articles that inaccurately
reported that the videos were ‘fake’ or ‘doctored.’” Comp., ¶ 31. As relevant here, the plaintiffs
also aver that “Dr. Ginde’s statements have resulted in special damages to Plaintiffs, including
pecuniary loss stemming from lost donor support; reduced investment from outside
organizations; and increased public relations expenditures….” See Comp., ¶ 32. The plaintiffs’
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proffer of evidence also includes Daleiden’s declaration in which he says he had to “divert
substantial additional personnel time and resources to address and seek correction of the
inaccurate reporting” and “significantly increase their public relations expenditures to counter
Dr. Ginde’s false narrative.” Daleiden Dec., ¶ 24. In it, he also says Dr. Ginde’s statements have
“caused CMP to experience pecuniary loss stemming from lost donor support and reduced
investments from outside organizations.” Daleiden Dec., ¶ 25.
Relying on the court of appeals’ analysis in Bueno v. Denver Publishing Co., 32 P.3d
491, 496 (Colo. App. 2002), rev’d and remanded on other grounds Bueno, 54 P.3d 893 Colo
2002) (plaintiff sufficiently pled special damages by establishing that he had lost income and
incurred expenses for medical and psychological treatment resulting from his response to the
reactions of third persons to the defendant’s newspaper article) and Bothmann v. Harrington, 458
So. 2d 1163, 1170 (Fla. Dist. Ct. App. 1984) (recognizing that “expenses incurred to counteract
the publication” is part of special damages in a disparagement of property claim), the plaintiffs
argue they have met the pleading requirement. Dr. Ginde argues the plaintiffs failed to assert any
pecuniary losses as the proximate result of third parties having actually seen and believing the
truth of Dr. Ginde’s TEDx Talk.
But the plaintiffs allege pecuniary loss stemming from lost donor support; reduced
investment from outside organizations; and increased public relations expenditures as a result of
Dr. Ginde’s statements. By doing so, they have put the defendant on notice of these special
damages. At this stage, the plaintiffs’ averments are accepted as true and it would be for a fact
finder to later determine those damages following discovery if the plaintiffs’ claims were to
ultimately proceed to trial. But for purposes of its review of the defendant’s Motion at this stage
of the proceeding, the court finds the plaintiffs have adequately pled special damages
establishing prima facie evidence of a libel per quod claim.
3. Nevertheless, the plaintiffs do not have a reasonable likelihood of prevailing on any of
their claims because the “substance” or “gist” of Dr. Ginde’s alleged defamatory
statements in her Book and TEDx Talk is substantially true.
Where the defamation claim is a matter of public concern, a heightened burden of proof
applies and the plaintiff is required to prove by clear and convincing evidence that the
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“substance” or “gist” of the statement was false at the time it was published and that the
defendant published the defamatory statements with actual malice – that the defendant knew the
statements were false or with reckless disregard for their veracity. Smileys Too, Inc. v. Denver
Post Corp., 935 P.2d 39, 41-42 (Colo. App. 1996); Bueno, 54 P.3d at 899. Substantial truth is an
absolute defense to a defamation claim. Gomboa v. McLaughlin, 504 P2.d 232, 235 (Colo.
1972). Further, “[a] defendant asserting truth as a defense in a libel action is not required to
justify every word of the alleged defamatory matter; it is sufficient if the substance, the gist, the
sting, of the matter is true.” Id., 504 P.2d at 339. The First Amendment imposes on the plaintiffs
the burden to plead and ultimately prove the material falsity (or lack of “substantial truth”) of
allegedly defamatory statements by clear and convincing evidence at trial. Phila. Newspapers,
Inc. v. Hepps, 475 U.S. 767, 776 (1986).
a. The plaintiffs must show the “substance” or “gist” of the statement was false
and published with actual malice.
The law requires the plaintiffs to show Dr. Ginde’s statements are not only false, but
“materially false.” “[M]inor inaccuracies do not amount to falsity so long as the substance, the
gist, the sting of the libelous charge [is] justified.” Brokers’ Choice of America, Inc. v. NBC
Universal, Inc., 861 F.3d 1081, 1107 (10th Cir. 2017) (citations omitted). See Vachet v. Cent.
Newspapers, Inc., 816 F.2d 313, 316 (7th Cir. 1987) (“The ‘gist’ or ‘sting’ of the alleged
defamation means the heart of the matter in question – the hurtfulness of the utterance.”).
“Unless a statement contains a material falsehood it simply is not actionable.” Bustos, 646 F.3d
at 764 (applying Colorado law). As further articulated in Bustos, to be material, an alleged
falsehood must be “likely to cause reasonable people to think ‘significantly less favorably’ about
the plaintiff than they would if they knew the truth.” Id. at 765. “[A] misstatement is not
actionable if the comparative harm to the plaintiff’s reputation is real but only modest.” Id. Thus,
“comparative harm to reputation bears on the material falsity analysis.” Brokers’ Choice, 861
F.3d at 1107. Further, “determining whether a publication is materially false requires
examination of the published statements in context, not in isolation.” Id. at 1108. “This is
because, ‘[w]hile statements may appear to be true when viewed in isolation, we consider the
entire context to determine if a false impression is projected[.]” Id. The court must “examin[e]
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the particular statements identified as objectionable for their truth or falsity … as long as the
court reads them in context.” Id.
The court agrees with the plaintiffs that most of Dr. Ginde’s asserted facts in her Motion
are largely irrelevant to the issues the court needs to resolve. And that instead, the court should
apply a “summary-judgment-like test, accepting as true the evidence favorable to the plaintiff
and evaluating the defendant’s evidence only to determine whether the defendant has defeated
the plaintiff’s evidence as a matter of law.” Gerbosi v. Gains, Weil, West & Epstein, LLP, 193
Cal. App. 4th 435, 444 (2011) (citations omitted). In doing so, the court should consider the
“substance” or “gist” of Dr. Ginde’s publications – that the plaintiffs lied – to determine if her
publications were substantially true.
b. Under section 13-20-1101, C.R.S., the plaintiffs must establish a reasonable
probability that they will be able to produce clear and convincing evidence of
malice – that the “substance” or “gist” of Dr. Ginde’s statements was materially
false (not substantially true).
Concerning the plaintiffs’ burden on Dr. Ginde’s substantial truth defense, the parties do
not dispute the applicable authority but characterize the requisite showing differently.
The plaintiffs characterize their burden as “minimal merit,” citing Wilson v. Cable News
Network, Inc., 7 Cal. 5th 871,891 (2019) (plaintiff “need not prove her case to the court; the bar
sits lower, at a demonstration of ‘minimal merit’”) (citations omitted)). They argue the burden
“is much like that used in determining a motion for nonsuit or directed verdict, which mandates
dismissal when no reasonable jury could find for the plaintiff.” Mindys Cosmetics, Inc. v. Dakar,
611 F.3d 590, 599 (9th Cir. 2010). Further, that plaintiffs need only present sufficient facts to
establish a prima facie case of actual malice on their defamation claim, not a showing by clear
and convincing evidence. Young v. CBS Broadcasting, Inc., 151 Cal.Rptr. 3d 237, 246 (2012).
And because the court does not weigh the credibility or comparative probative strength of
competing evidence in its assessment, it must determine the motion accepting the plaintiffs’
proffered evidence as true; it must answer only if that evidence alone sustains a judgment in their
favor. Christian Research Institute v. Alnor, 148 Cal. App. 4th 71, 84 (2007).
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In contrast, Dr. Ginde argues the plaintiffs’ burden is substantial, not simply surviving
demurrer. DuPont Merck Pharm. V. Super. Ct., 78 Cal. App. 4th 562, 567-68 (2000). That the
plaintiffs have to present “competent, admissible evidence” of their claims, Mindys Cosmetics,
611 F.3d at 599 (citation omitted), and they must “meet the defendant’s constitutional
defenses[.]” Robertson v. Rodriguez, 36 Cal. App. 4th 347, 359 (1995); McGarry v. Univ. of San
Diego, 154 Cal. App. 4th 97, 108 (2007). That because Colorado law requires the plaintiffs to
establish the Dr. Ginde’s defamatory statements were materially false by clear and convincing
evidence at trial, the court must “bear in mind the higher clear and convincing standard of proof”
in its review of the Motion. Rosenaur v. Scherer, 105 Cal. Rptr. 2d 674, 684 (Ct. App. 2001).
Despite their nuanced arguments, and although they dispute whether the burden was met,
the parties appear to agree that the plaintiffs must establish a probability that they will be able to
produce clear and convincing evidence of actual malice and material falsity as to the plaintiffs’
claims to meet the defendant’s constitutional defenses. As articulated by the Third District of the
California Court of Appeal in Young,
[i]n opposing an anti-SLAPP motion, a defamation plaintiff need not establish
malice by clear and convincing evidence, the standard applicable at trial. Rather,
the plaintiff must meet her minimal burden by introducing sufficient facts to
establish a prima facie case of actual malice; in other words, she must establish a
reasonable probability that they can produce clear and convincing evidence
showing that the statements were made with actual malice.
Id., 151 Cal. Rptr. 3d at 246 (citation omitted). Ultimately, the law requires the judge to consider
“whether a reasonable fact finder could conclude … that the plaintiff had shown actual malice
with convincing clarity.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). Thus, the
plaintiffs must establish a reasonable likelihood that they will be able to produce clear and
convincing evidence that Dr. Ginde’s statements are not only false, but “materially false” – that
the substance, the gist or the sting of libelous charge was not justified. See Brokers’ Choice, 861
F.3d at 1107 (citations omitted). They have not done so here.2

2

Through a joint submission, the parties provided the court with a copy of the Denver District
Court order denying the defendants’ special motion to dismiss in Joseph Salazar v. Public Trust
Institute, et. al, case number 20CV33689, in which the court discusses the applicable burden
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c. The plaintiffs fail to show that the “gist” of the challenged statements in Dr.
Ginde’s Book and her TEDx talk are materially false.
On review of the unedited raw footage of the April 7 Video, the Edited Videos, the Book
and TEDx Talk, the court concludes the plaintiffs have not established a reasonable likelihood
that they will be able to prove malice at trial by clear and convincing evidence.
The plaintiffs allege the following statements from Dr. Ginde’s Book are provably false:


“As I give you a glimpse into the impact of these fictional videos, I am writing this as
a multifaceted human because the videos have impacted all areas of my life.” (Book,
p. 4);



“In July of 2015, following a multiyear infiltration led by a well-known anti-abortion
extremist named David Daleiden, a series of deceptively edited videos were released
attempting to implicate Planned Parenthood in the selling of fetal tissue. These
allegations are not only completely false, but in the videos in which I am featured
many of my words are taken out of context, other words are actually dubbed in, and
actions are attributed to me that never actually happened. The words and actions are
completely false— literally, FAKE NEWS—and nevertheless, the immediate
aftermath of the infiltration was devastating.” (Book, p. 5);

imposed on the plaintiff under Colorado’s Anti-SLAPP statute. In it, the court concludes the
burden imposed by the statute is lesser than that imposed for determining preliminary injunctions
under Rathke v. MacFarlane, 648 P.2d 648 (Colo. 1982) (since injunctive relief does not
preclude a subsequent trial on the merits if granted) and lesser than that required for summary
judgment (given the statute is structured to test the merits of the case, not to decide them). But
the analysis does not consider that the statute requires the court to consider not only the
pleadings and supporting affidavits, but opposing affidavits stating the facts on which any
defense is based as well. § 12-20-1101(3)(a)(b), C.R.S. As the parties acknowledge here, the
plaintiffs must establish a probability that they will be able to produce clear and convincing
evidence of actual malice and material falsity to meet the defendant’s constitutional defense of
substantial truth. Thus, the court must consider the plaintiffs’ and the defendant’s evidence given
Dr. Ginde’s defense. And, given the nature of that defense, the court’s analysis must and does
take into consideration the elevated burden imposed on the plaintiffs to show they will be able to
produce clear and convincing evidence to prove their claims if they proceed to trial. Again, this
court concludes they cannot.
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“I wouldn't lie. I wasn't good at it because it never felt right to me. Then there is
David Daleiden, who knowingly built a house of cards based on lies.” (Book, pp. 3940);



“After people spoke to Deborah directly and re-watched the video, it became clear
that this wasn’t just a video. It was a spliced-and-diced video; it was fake.” (Book,
p.40, italics in original);



“Mary has a very dry sense of humor, and this was merely an example of that, but
David spliced that line into the video to make it look like she would be open to selling
fetal body parts for profit.” (Book, p. 43);



“The entire video campaign that David Daleiden and the Center for Medical Progress
created is based on lies. The facts were fabricated. The videos that included me were
edited to manipulate context, with words and phrases that I never said dubbed in and
attributed to me.” (Book, p. 101);



“David Daleiden manipulated the audio and added words to make it look like I did
something that I have actually never done and said things I actually never said.”
(Book, p. 103); and



“After penetrating both the national office and many local Planned Parenthood
organizations, these undercover and dishonorable CMP agents took surreptitious
video of meetings and medical procedures, which they subsequently edited (even
dubbing in their own audio!) to make it appear that Planned Parenthood was engaged
in the sale of fetal tissue and body parts from human fetuses.” (Amazon.com back
cover for the Book) (emphasis in italics in original).

And that she repeated the same type or provably false statements about the plaintiffs in
her TEDx talk:


Referring to the Ginde Videos: “…a series of deceptively edited videos were released
attempting to implicate me in the selling of fetal tissue”;



“And then he went back home, and he spliced and diced, and he created the story that
he wanted to tell”;
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“In the videos in which I’m featured, some words are taken out of context, others are
even dubbed in, and actions are attributed to me that never actually happened;” and



“…fake videos were all over social media.”

The plaintiffs maintain that Dr. Ginde’s substantial truth defense cannot apply to the
“dubbing” statements because the “substance or gist” is substantially different from the truth.
That there is more than an immaterial discrepancy between the statement and the truth. And they
maintain to the remaining statements which accuse plaintiffs of “deceptively editing” and
“splicing and dicing” the April 7 Video in order to “falsely” suggest that there is evidence
showing that Dr. Ginde and PPRM were engaged in illicit selling of fetal body parts for valuable
consideration are provably false. They maintain that the plaintiffs’ evidence, which should be
deemed true for purposes of the court’s review, establishes that (1) the plaintiffs did not engage
in deceptive editing techniques of any sort, and (2) Dr. Ginde and PPRM have, in fact, engaged
in the selling of body parts to third parties for valuable consideration.
Their proffer includes Daleiden’s and freelance videographer Ryan Gonzalez’
declarations which state that (1) the plaintiffs used industry-standard techniques when editing to
ensure that the Short Videos accurately reflected both the words used by Dr. Ginde, and the
context surrounding what she said; (2) the short videos were not “dubbed” and that the subtitles
used accurately transcribed words that Dr. Ginde said; (3) that PPRM stipulated the words Dr.
Ginde spoke in the videos were spoken by Dr. Ginde; (4) that PPRM had participated in a
research project with Colorado State University to provide fetal tissue for $160 per specimen of
fetal tissue; (5) that Dr. Ginde’s recorded statements about “per-item” pricing and discussions
about pricing during the April 7 meeting revolved solely around payments dissociated from
actual costs and for salable specimens; and (5) that there is evidence of other Planned Parenthood
clinics also selling fetal tissue.
Ultimately, the dispute boils down to the plaintiffs saying that Dr. Ginde said what she
said in the Edited Videos. And Dr. Ginde, for the most part, does not dispute the edited footage
includes her spoken words, except for the portion of the edited video where a transcription
attributes the words “it’s a baby” to her. But the court cannot and need not engage in resolving
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factual disputes. It accepts the plaintiffs’ averments as true. Nevertheless, when comparing the
April 7 Video footage to the Edited Videos, it is beyond dispute that the plaintiffs edited the two
hours and forty minutes of video footage that they secretly recorded while posing as
representatives of a fetal tissue procurement company in such a way as to falsely suggest that Dr.
Ginde and PPRM were engaged in the illegal sale of aborted fetal tissue for profit.
In the full recording, Daleiden and his colleague Sandra Merritt, posing as representatives
of a fetal tissue procurement company Biomax, are shown meeting with Dr. Ginde and other
PPRM staff to discuss a business arrangement between them for procurement of fetal tissue for
biomedical research. In it, Dr. Ginde expresses, as does her colleague, an interest in the potential
for advances that could be achieved through such research. There are multiple instances where
Dr. Ginde states that any anticipated transactions would have to be reviewed and approved by
PPRM’s attorneys. And nothing said or shown in the raw video footage evidences that Dr. Ginde
or PPRM were engaged in the sale of fetal tissue for profit. In contrast, the Edited Videos omit
these statements and juxtapose others with captions, prepared transcriptions and graphics to
falsely suggest that they were. Thus, the court finds that the “gist” of Dr. Ginde’s publications is
true – that the raw April 7 Video footage was deceptively edited and presented in such a way to
create and convey this false narrative. In reaching this conclusion, the court is not resolving
conflicting factual claims between the parties about the evidence, but instead comparing the raw
footage in the April 7 Video to the Edited Videos, keeping in mind the heightened proof standard
that would apply if the case proceeded to trial.
After considering the plaintiffs’ evidence, accepting it as true and viewing it in the light
most favorable to them, and the defendant’s proffered evidence, the court finds the plaintiffs
have not shown a reasonable probability that they will be able to produce clear and convincing
evidence that the “substance” or “gist” of Dr. Ginde’s statements was materially false.
Conclusion
For the above reasons, the court grants Dr. Ginde’s motion to dismiss.
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Date: September 1, 2021.
BY THE COURT

_________________________
Diego G. Hunt
District Court Judge
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