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DISTRICT COURT, DENVER COUNTY 
STATE OF COLORADO 
1437 Bannock Street 
Denver, CO 80202 

COURT USE ONLY 

Plaintiffs: COLORADO OVER PARTY and FREDRICK 
SANDOVAL, an individual, 
 
v. 
 
Defendant: JENA GRISWOLD, COLORADO SECRETARY 
OF STATE, in her official capacity. 
 

Attorneys for Plaintiff: 
Michael Rollin, Reg. No. 34847 
Chip Schoneberger, Reg. No. 41922 
Lindsey Idelberg, Reg. No. 54170 
Foster Graham Milstein & Calisher LLP 
360 S. Garfield Street, 6th Floor 
Denver, Colorado 80209 
Phone: (303)333-9810 
Fax: (303)333-9786 
Email: mrollin@fostergraham.com 
cschoneberger@fostergraham.com 
lidelberg@fostergraham.com 

 
 
Case No.:  
 
Division:    

 
VERIFIED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 

 

 Plaintiffs, for their Complaint, state as follows:  

GENERAL ALLEGATIONS 

1. In 2016, after serving eight years in the Colorado House of Representatives, Senator 

Kevin Priola was elected to the Colorado Senate, representing Senate District (“S.D.”) 25. Sen. 

Priola was reelected in 2020 and continues to represent the voters of S.D. 25 to this day. 

 

2. In 2018, the Colorado legislature referred to voters, and voters adopted, changes in 

legislative redistricting including converting the then-existing reapportionment commission into an 

independent redistricting commission. One result of the commission’s work, which the Colorado 

Supreme Court approved in late 2021, was the redrawing of S.D. 25 and S.D. 13.  

 

3. As a consequence of redistricting, Sen. Priola will represent S.D. 13, whose current 

Senator is John Cooke. Sen. Cooke is term-limited. 

 

4. Sen. Priola will begin his representation of S.D. 13 when the General Assembly 

reconvenes on January 9, 2023. 
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5. A Republican since age 17, Sen. Priola developed a reputation for maintaining 

traditional, conservative principles as a legislator, coupled with the ability to build consensus across 

the political spectrum around important matters of public policy for the good of his constituents 

and the state, as a whole. 

 

6. On August 22, 2022, Sen. Priola announced that he was changing his party affiliation 

from Republican to Democrat, noting, among other things, that he could no longer “continue to be 

a part of a political party that is okay with a violent attempt to overturn a free and fair election and 

continues to peddle claims that the 2020 election was stolen.” 

 

7. Immediately thereafter, several residents of S.D. 13 (the “Recall Petitioners”) began a 

campaign to recall Sen. Priola, supported by conservative non-profit Advance Colorado Action 

(“ACA”). 

 

8. On information and belief, the Recall Petitioners and ACA are leading and/or 

participating in the recall effort. 

 

9. The Colorado Secretary of State (the “Secretary”) authorized the circulation of recall 

petitions on September 9, 2022. 

 

10. Only registered electors of S.D. 13 may sign the recall petition. 

 

11. Registered electors of S.D. 25 may not sign the petition. 

 

12. Article XXI, section 1 of the Colorado Constitution provides, in relevant part, 

“Every elective public officer of the state of Colorado may be recalled from office at any time by the 

registered electors entitled to vote for a successor of such incumbent through the procedure and in 

the manner herein provided for, which procedure shall be known as the recall, and shall be in 

addition to and without excluding any other method of removal provided by law.” 

 

13. Section 1-12-101, Colorado Revised Statutes, provides that “[e]very elected officer of 

this state or any political subdivision thereof is subject to recall from office at any time by the eligible 

electors entitled to vote for a successor to the incumbent.” 

 

14. As defined by Article XXI, section 1 of the Colorado Constitution, both the petition 

and the election are part of “the recall.” 

 

15. The “procedure” described in Article XXI, section 1 of the Colorado Constitution 

governs both the petition and the election. 

 

16. The constitutionally required recall procedure states that “[a] petition [must be] 

signed by registered electors entitled to vote for a successor of the incumbent sought to be recalled, 
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equal in number to twenty-five percent of the entire vote cast at the last preceding election for all 

candidates for the position which the incumbent sought to be recalled occupies….” 

 

17. An election concerning the recall of Sen. Priola may occur before January 9, 2023. 

 

18. If such a recall election occurs before January 9, 2023, only the registered electors of 

S.D. 25 may vote in that election.  

 

19. If such a recall election occurs before January 9, 2023, S.D. 25 will have no 

representative in the Colorado Senate between the date of the recall election and January 9, 2023. 

 

20. If such a recall election occurs before January 9, 2023, S.D. 13 will have two 

representatives in the Colorado Senate between the date of the recall election and January 9, 2023. 

 

PARTIES, JURISDICTION, AND VENUE 

 

21. Plaintiff Colorado Above Party is a committee formed to oppose the recall of 

Colorado state senator Kevin Priola.  

 

22. Plaintiff Fredrick Sandoval is a registered elector of S.D. 25. 

 

23. Defendant Jena Griswold is the Colorado Secretary of State and is sued in her 

official capacity. 

 

24. Jurisdiction is proper in this Court pursuant to Colo. Const. Art. 6, § 9(1). 

Exhaustion of administrative remedies is not required because Plaintiff alleges constitutional 

violations, which administrative agencies may not adjudicate. E.g., Arapahoe Roofing and Sheet Metal, 

Inc. v. City and County of Denver, 831 P.2d 451, 454 (Colo. 1992) (en banc). 

 

25. Venue in this Court is proper pursuant to C.R.C.P. 98(b)(2). 

 

CLAIMS FOR RELIEF 

 

First Claim for Relief 

Declaratory Judgment that the Circulation of Recall Petitions for Signatures by Electors of 

S.D. 13 and/or that a Recall Election Held Among Electors of S.D. 13 before the General 

Assembly Reconvenes Infringes on the Federal and State Constitutional Rights of the 

Electors of S.D. 25 

 

26. Plaintiffs restate the foregoing allegations as if fully stated herein. 

 

27. There is no provision in the Colorado Constitution or Colorado Revised Statutes 

permitting electors of one senate district to sign a recall petition or vote in an election to recall the 

senator of another senate district. 
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28. Until the General Assembly reconvenes on January 9, 2023, Sen. Priola represents 

only the electors of S.D. 25, including Plaintiff Sandoval. 

 

29. Only the electors of S.D. 25, including Plaintiff Sandoval, have the right to sign (or 

not sign) a petition for the recall of Sen. Priola until the General Assembly reconvenes. 

 

30. The electors of S.D. 25, including Plaintiff Sandoval, have the exclusive right to vote 

for or against the recall of Sen. Priola until the General Assembly reconvenes.  

 

31. The plain language of Article XXI, section 1 of the Colorado Constitution confirms 

the intent of its framers that only electors within an incumbent’s district may sign a recall petition.  

 

32. The applicable provision provides that to commence the recall process “[a] petition 

[must be] signed by registered electors entitled to vote for a successor of the incumbent sought to be 

recalled, equal in number to twenty-five percent of the entire vote cast at the last preceding election 

for all candidates for the position which the incumbent sought to be recalled occupies….” 

 

33. The purpose of a recall is so that electors may remove their own elected officials, not 

the elected officials who represent other electors.   

 

34. Plaintiffs therefore seek a declaration that any circulation or signing of a petition to 

recall Sen. Priola among, or election by, electors of any senate district other than S.D. 25 before the 

General Assembly reconvenes would violate the recall rights of the electors of S.D. 25, including 

Plaintiff Sandoval, in violation of Article XXI, section 1 of the Colorado Constitution and C.R.S. § 

1-12-101, and the First and Fourteenth Amendments of the United States Constitution. Cf. In re 

Hickenlooper, 2013 CO 62, ¶ 31 (2013) (finding federal constitutional violations where electors were 

not permitted to vote for a successor unless they also voted on the incumbent’s recall). 

 

Second Claim for Relief 

Declaratory Judgment that the Colorado Constitution does not Contemplate the Recall of an 

Incumbent Senator by the Electors of a Different District  

 

35. Plaintiffs restate the foregoing allegations as if fully stated herein. 

 

36. The purpose of a recall is to permit a dissatisfied electorate to excuse their elected 

representatives from office. See Bernzen v. City of Boulder, 525 P.2d 416, 419 (Colo. 1974) (en banc). 

 

37. The procedure for recalling an elected official begins with the collection of a 

requisite percentage of signatures from “registered electors entitled to vote for a successor of the 

incumbent sought to be recalled” and concludes—assuming the requisite signatures of gathered—

with a recall election. Only registered electors entitled to vote for the official’s successor may vote in 

the recall election. 
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38. Until Sen. Priola assumes the Senate seat for S.D. 13 on January 9, 2023, the only 

electors who are entitled to vote for his successor, and thus the only electors who are eligible to sign 

a recall petition, are residents of S.D. 25, including Plaintiff Sandoval. 

 

39. However, the recall petition only allows electors of S.D. 13 to sign or vote for or 

against the recall.  

 

40. This discontinuity between the electors whom Sen. Priola represents and the electors 

eligible to sign the petition or vote in the recall election is not contemplated by the Colorado 

Constitution or any statute. 

 

41. Furthermore, a procedure in which one group of electors would be eligible to sign 

the recall petition and another group of electors would be eligible to vote in the recall election is 

antithetical to the public policy underpinnings of the right to recall, itself, and contravenes the intent 

of the framers of the Colorado Constitution. 

 

42. Under Colorado law, “[e]very elective officer who discharges a governmental 

function is subject to recall, provided there is a constitutional provision or enabling legislation 

prescribing the procedure to be followed.” Groditsky v. Pinckney, 661 P.2d 279, 282 (Colo. 1983) (en 

banc) (emphasis added). 

 

43. There is no constitutional provision or enabling legislation that contemplates a recall 

procedure in which electors from one district may recall the incumbent senator in another district. 

 

44. Plaintiffs, therefore, seek declaratory judgment that neither the Colorado 

Constitution nor the Colorado Revised Statutes provides for the recall procedure initiated by the 

Recall Petitioners and ACA or authorized by the Secretary and, therefore, any procedure to recall 

Sen. Priola, as that procedure is described in Article XXI, section 1 of the Colorado Constitution, 

may only commence after January 9, 2023. 

 

Third Claim for Relief 

Declaratory Judgment that the Only Electors Who Satisfy Colo. Const. Art. XXI, § 1 and 

C.R.S. § 1-12-101 are Those Who Overlap S.D. 25 and S.D. 13 

 

45. Plaintiffs restate the foregoing allegations as if fully stated herein. 

 

46. Plaintiffs further seek a declaration that if a recall procedure is permitted to proceed, 

only electors who reside within the boundaries of S.D. 25 before the General Assembly reconvenes 

on January 9, 2023 and within the boundaries of S.D. 13 after the Generally Assembly reconvenes 

are eligible to both sign the recall petition and participate in the recall election, unless the recall 

election occurs before January 9, 2023, in which case only S.D. 25 electors may vote.  
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WHEREFORE, Plaintiffs request judgment enter in their favor and against the Secretary of 
State for the following: 

 

(1) Declaratory judgment that:  
 

a. Any circulation or signing of a petition to recall Sen. Priola among, or election 

by, electors of any senate district other than S.D. 25 before the General 

Assembly reconvenes would violate the recall rights of the electors of S.D. 25, 

including Plaintiff Sandoval, in violation of Article XXI, section 1 of the 

Colorado Constitution and C.R.S. § 1-12-101, and the First and Fourteenth 

Amendments of the United States Constitution. 

 

b. Neither the Colorado Constitution nor the Colorado Revised Statutes provides 
for the recall procedure initiated by the Recall Petitioners and ACA or authorized 
by the Secretary of State and, therefore, any procedure to recall Sen. Priola, as 
that procedure is described in Article XXI, section 1 of the Colorado 
Constitution, may only commence after January 9, 2023. 

 

c. In the alternative, if a recall procedure is permitted to proceed, only electors who 
reside within the boundaries of S.D. 25 before the General Assembly reconvenes 
on January 9, 2023 and within the boundaries of S.D. 13 after the Generally 
Assembly reconvenes are eligible to both sign the recall petition and participate 
in the recall election, unless the recall election occurs before January 9, 2023, in 
which case only S.D. 25 electors may vote. 

 
(2) Temporary, preliminary, and permanent injunctive relief barring the Secretary of State 

from taking or permitting any further action in furtherance of the recall of Sen. Priola, including the 
solicitation or collection of recall signatures within Senate District 13, until, if ever, after the General 
Assembly reconvenes on January 9, 2023; and 

 
(3) Such other relief as the Court deems just and proper.  
 

DATED this 12th day of September 2022. 

 

    FOSTER GRAHAM MILSTEIN 
       & CALISHER, LLP 

 
    Duly signed original on file at the offices of Foster  
    Graham Milstein & Calisher, LLP 

    /s/ Michael A. Rollin  
    Michael A. Rollin     

Attorneys for Plaintiffs 
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Plaintiffs’ Addresses: 
Colorado Over Party 
191 University Blvd. 
Suite 118 
Denver, CO 80206 
 
Fredrick Sandoval 
12674 Ulster St. 
Thornton, CO 80602 
 
  




